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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

 
 
CLOCKWORK IP, LLC     ) 
       ) 
    Petitioner,  ) 
       ) 

v.     ) Cancellation No. 92057941 
) Reg. No. 3,618,331 

BARNABY HEATING & AIR, and   ) 
McAFEE HEATING AND AIR    ) 
CONDITIONING CO., INC.    ) 
       ) 
    Respondents.  ) 

 
PETITIONER’S MOTION FOR DISCOVERY SANCTIONS AND ENTRY OF 

JUDGMENT  
 
 Petitioner Clockwork IP, LLC, by counsel, pursuant to section 2.120(g) of title 37 of the 

Code of Federal Regulations and Federal Rule of Civil Procedure 37(b)(2), moves for the entry 

of discovery sanctions against Respondent Barnaby Heating & Air, including the entry of a 

judgment against Respondent, and states the following in support of its motion: 

INTRODUCTION AND BACKGROUND  

On November 6, 2014, after Respondent almost completely failed to substantively 

respond to Petitioner’s discovery requests and to produce relevant documents, Petitioner was 

forced to file a Motion to Compel.  (See Dkt. # 13.)  The Board granted that Motion on March 

11, 2015, and it ordered Respondent to serve on Petitioner its responses to all of Petitioner’s 

interrogatories and requests for production (collectively, the “discovery requests”), without any 

objections on the merits, by no later than April 10, 2015, (thirty days after March 11, 2015).  

(See Dkt. # 16.)  The Board then sternly warned Respondent of the dire, potential consequences 

for noncompliance with its Order: 
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In the event Respondent fails to respond to Petitioner’s discovery requests as 
ordered herein, Respondent may be subject to sanctions, potentially including 
entry of judgment against Respondent. See Trademark Rule 2.120(g); Fed. R. Civ. 
P. 37(b)(2).  Respondent should also note that any further indication of attempts 
to extort capitulation from Petitioner by withholding discovery will be looked 
upon with extreme disfavor. 

 
(Id. (emphasis added).) 

 
Respondent did not heed that warning.  April 10, 2015, came and went, and Respondent 

failed to serve a single discovery response or document on Petitioner.  Nor did Respondent 

contact Petitioner to request more time to serve its responses and documents.  Giving 

Respondent the benefit of the doubt, counsel for Petitioner waited until April 12, 2015, to contact 

counsel for Respondent via email about Respondent’s failure to comply with the Board’s Order.  

(See Apr. 12, 2015 Email from Newberg to Garrigue, Ex. A to Decl. of Brad R. Newberg 

(“Newberg Decl.”).)  Respondent’s counsel did not respond to that email.  Counsel for Petitioner 

sent another email to Respondent’s counsel on April 13, 2015, inquiring again whether 

Respondent’s discovery responses and documents would be served that day.  (See Apr. 13, 2015 

Email from Newberg to Garrigue, Ex. B to Newberg Decl.)   Respondent’s counsel replied that 

evening, stating:  “I know this was on my calendar, but I have searched and searched and do not 

see the entry.  I will get you our revised responses, sans objections, first thing tomorrow 

morning.”  (Apr. 13, 2015 Email from Garrigue to Newberg, Ex. C to Newberg Decl.)  

 But Respondent did not honor that statement and once again failed serve a single 

discovery response or document on April 14, 2015.  As a result, on April 15, 2015, Petitioner’s 

counsel emailed Respondent’s counsel for the third time about the missing discovery responses 

and documents.  (See Apr. 15, 2015 Email from Newberg to Garrigue, Ex. D to Newberg Decl.)  

Instead of producing the responses and documents, Respondent’s counsel replied, asking for 

extra time (until April 16, 2015 at 5:00 p.m.).  (See Apr. 15, 2015 Email from Garrigue to 
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Newberg, Ex. E to Newberg Decl.)  Petitioner agreed to the additional time on the condition that 

Respondent serve all responsive documents by the end of the requested extra time.  (See Apr. 15, 

2015 PM Email from Newberg to Garrigue, Ex. F to Newberg Decl.)   

On April 16, 2015 – almost a week after the Board-ordered deadline passed – 

Respondent’s counsel finally served discovery responses, albeit deficient ones, on Petitioner’s 

counsel, but Respondent’s counsel did not produce any documents, indicating instead that she 

would “send the URL for the documents responsive to this discovery under a separate email.”  

(See Apr. 16, 2015 Discovery Responses (“Pet’r Disco. Resp.”), Ex. G to Newberg Decl.; Apr. 

16, 2015 Email from Garrigue to Newberg, Ex. H to Newberg Decl.)  Although Respondent’s 

counsel provided a URL link to its purported document production the next day, Respondent’s 

counsel acknowledged the production was incomplete, explaining that “[t]he files are not 

completely uploaded, but they are being added as the upload completes.”  (See Apr. 17, 2015 

Email from Garrigue to Newberg, Ex. I to Newberg Decl.)  It was not until April 20, 2015 – ten 

days after the Board ordered deadline – that Respondent’s counsel indicated that “[a]ll of the 

documents responsive to outstanding discovery have been uploaded.”  (See Apr. 20, 2015 Email 

from Garrigue to Newberg, Ex. J to Newberg Decl.) 

But a review of Respondent’s discovery responses and document production quickly 

revealed that Respondent had not satisfied its obligation or complied with the Board’s Order.  In 

an effort to address the gaps and deficiencies in Respondent’s discovery responses, Petitioner’s 

counsel sent a letter to Respondent’s counsel on April 28, 2015.  (See Apr. 28, 2015 Discovery 

Deficiency Letter to Garrigue, Ex. K to Newberg Decl.)  In an effort to narrow the issues with 

the trial testimony periods fast approaching, the letter addressed only the most egregious 

deficiencies, including among others:  



 
 

 4 

• Respondent’s failure to produce any documents responsive to Request for Production 
(“RFP” or “Request”)) Nos. 3, 6, 9, 10, 15, 16, 19, 30, 35, 59, 60, 63, 66, 67, 68, 73, 74, 
and 79, despite a discovery response stating “[s]ee documents produced herewith;” 
 

• Respondent’s inaccurate statement of facts, which arguably can be construed as 
objections on the merits, in lieu of producing documents in response to RFP Nos. 20, 33, 
80, and 82; 
 

• Respondent’s wholly deficient responses to Interrogatory Nos. 6, 14, 25, 26, and 27; and 
 

• Respondent’s failure to respond fully to Interrogatory Nos. 2, 7, and 8, each of which 
requested information essential to this case, such as information relating to Respondent’s 
alleged conceptualization and development of Respondent’s Mark and Respondent’s 
relationship with Petitioner and Petitioner’s affiliated entities. 
 

(Id.)   
 
Instead of supplementing Respondent’s production, amending its discovery responses to 

address these deficiencies, and bringing Respondent into compliance with the Board’s Order, 

Respondent’s counsel replied to the letter by email a week later, stating “I have not had the 

opportunity to go over each of the points in your letter with Mr. Barnaby.  However, he has 

assured me there are no other responsive documents and that everything has been produced.”  

(See May 4, 2015 Email from Garrigue to DeFord, Ex. L to Newberg Decl.)  Respondent’s 

counsel also attempted to supplement Respondent’s incomplete response to only one of the 

identified Interrogatories by providing the same deficient explanation (regarding Respondent’s 

relationship to Petitioner, SGI, and AirTime 500).  (See Ex. L to Newberg Decl.; see also Pet’r 

Disco. Resp., Ex. G to Newberg Decl.)  In other words, Respondent made no attempt to remedy 

the identified deficiencies, electing instead to ignore the majority of the concerns Petitioner 

raised in its April 28, 2015 letter and to flatly contradict the prior representation that “documents 
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[were] produced herewith” by now claiming that no such documents exist. (See Ex. L to 

Newberg Decl.; Pet’r Disco. Resp., Ex. G to Newberg Decl.)1 

Petitioner has been reasonable and allowed Respondent ample opportunity to comply 

with the Board’s Order and to satisfy its obligation to provide Petitioner with complete responses 

to its discovery requests.   (See Exs. A–L to Newberg Decl.)  Yet, over and over Respondent has 

indicated either an unwillingness, or an inability, to hold up its end of the deal, all but forcing 

Petitioner to file this motion for sanctions.  (See id.) 

ARGUMENT  

I. Sanctions are warranted in this case.   

Section 2.120(g)(1) of title 37 of the Code of Federal Regulations – which permits the 

Board to enter any sanction, including those listed in Federal Rule of Civil Procedure 37(b)(2), 

against a party that “fails to comply with an order of the Trademark Trial and Appeal Board 

relating to . . . discovery” – was designed to address situations precisely like the one here.  (See 

37 C.F.R. § 2.120(g)(1).)  The exhibits attached to this motion confirm that Respondent failed to 

comply with the Board’s March 11, 2015 Order, which required Respondent to fully respond to 

all of Petitioner’s discovery requests without any objection on the merits, and the exhibits further 

demonstrate that Respondent has taken advantage of Petitioner’s goodwill and efforts to remain 

reasonable in the face of Respondent’s continued stonewalling.  (See Exs. A–L to Newberg 

Decl.) 

                     
1 Because of, among other reasons, the lack of documents that could possibly support 
Respondent’s ownership of the Mark, Respondent’s numerous admissions and effective 
admissions in response to Petitioner’s Requests for Admission, and the documents that were 
produced showing that Respondent knew that the COMFORTCLUB Mark belonged to Petitioner 
when it applied to register the Mark, Petitioner is simultaneously filing a motion for summary 
judgment along with this motion for sanctions. 
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Of equal importance, the history of this case – which is marred by delay and wasted time 

and resources to address Respondent’s discovery deficiencies  – as well as Respondent’s failure 

to meaningfully address the deficiencies in its discovery responses identified in Petitioner’s letter  

indicate that Respondent’s behavior will not change.  As a result, Petitioner respectfully requests 

that the Board enter sanctions against Respondent pursuant to section 2.120(g)(1), including an 

entry of judgment. 

II.  The appropriate sanction is the entry of judgment against Respondent. 

Although it remains entirely within the Board’s discretion what sanctions, if any, shall be 

imposed, Petitioner respectfully suggests that the most relevant, meaningful, and therefore 

appropriate sanction is the one the Board specifically warned Respondent about in its March 11, 

2015 Order:  the “entry of judgment against Respondent.”  (Dkt. # 16; see also Fed. R. Civ. P. 

37(b)(2)(A)(vi).)   

By failing to comply fully with the Board’s Order, Respondent has denied Petitioner 

valuable discovery in this case and impaired Petitioner’s ability to fully prepare its trial 

submissions.  For example, Respondent has failed to respond to Requests and Interrogatories 

related to Respondent’s alleged conceptualization and development of the COMFORTCLUB 

Mark and its first use of that mark in commerce, denying Petitioner information highly relevant 

to its claim that Respondent did not own the COMFORTCLUB Mark, knew that the Mark 

belonged to Petitioner, and therefore committed fraud on the United States Patent and Trademark 

Office when it claimed ownership in its application to register the Mark.  (See Pet’r Disco. Resp., 

Ex. G to Newberg Decl.; Exs. K–L to Newberg Decl.)  Similarly, Respondent continues to refuse 

to explain or provide documents explaining its relationship with SGI, stating that no relationship 

has ever existed.  (See Pet’r Disco. Resp., Ex. G to Newberg Decl.; Ex. L to Newberg Decl.)  
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Yet, Respondent’s own production demonstrates the falsity of that statement:  among other 

things, it contains a signed agreement between Respondent and AirTime500, an SGI affiliate, 

and emails between Robin Faust, an SGI employee, and Respondent relating to the 

COMFORTCLUB Mark just weeks before Respondent filed his application to register it (and 

seemingly trying to get SGI’s approval for clearance on an advertisement using the Mark).  (See 

Ex. M to Newberg Decl. (containing documents produced by Respondent).)  Rewarding 

Respondent’s willful violation of the Board’s Order and continued efforts to deny Petitioner 

discovery in this case is unfair and unjust.  Entry of judgment as a sanction is therefore 

appropriate here.  See, e.g., Corporacion Habnos, S.A. & Empresa Cubana del Tabaco, DBA 

Cubatabaco v. Cigar King, Ltd., No. 92053245, 2013 WL 6056505 (T.T.A.B. June 12, 2013) 

(entering judgment against a respondent that failed to comply with the Board’s discovery order 

and engaged in tactics designed to thwart the petitioner’s ability to obtain discovery); Super 

Bakery, Inc. v. Benedict, 96 U.S. P.Q.2d (BNA) 1134 (T.T.A.B. 2010) (same). 

Moreover, an entry of judgment is the most appropriate sanction because the only other 

arguably applicable sanction under Rule 37(b)(2) would be to prohibit Respondent from 

supporting its defenses or opposing Petitioner’s claims, or from introducing matters covered by 

the discovery requests into evidence. (See Fed. R. Civ. P. 37(b)(2)(A)(ii).)  But this alternative 

sanction would essentially amount to an entry of judgment against Respondent because 

Respondent failed to respond to the discovery requests that cover the most pertinent issues in this 

case.  As a result, an exclusion sanction would almost completely preclude Respondent from 
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offering any evidence in support of its defense.2  Thus, the only difference between the two 

sanctions available is that allowing the case to proceed instead of entering judgment against 

Respondent would unnecessarily impose on witnesses the time and burden of testifying during 

the trial testimony period and on Petitioner the burden of expending additional time and cost to 

prosecute this matter until it achieves what is essentially a predetermined result.  The alternative 

sanction is therefore ineffective when applied to this case, making entry of judgment the 

appropriate sanction.  See, e.g., Cigar King,  at *3 (“Although entry of judgment as a sanction for 

failure to comply with an order compelling discovery is a hard remedy, it is justified when no 

less drastic remedy would be effective, and there is a strong showing of willful evasion.”).  

Finally, this case presents similar facts to those that the Board recently found warranted 

entry of judgment as a discovery sanction in the Cigar King case referenced above.  Like 

Respondent here, the respondent in Cigar King “was under a Board order to take certain specific 

actions to supplements its discovery,” it “was warned of the possible result of noncompliance 

with the order,” and it had “been represented by counsel since the filing of its answer in this 

proceeding.”  Id. Based on those facts, the Cigar King Board held that “respondent’s willful 

noncompliance with the July 2, 2012 order and deliberate action to impair petitioner’s ability to 

present its case after having been advised of the possible consequences warrants entry of the 

sanction requested by petitioner,” which was the entry of judgment.  Id.  The same result is 

equally warranted in this case. 

 

                     
2 The conclusion that the exclusion sanction would amount to an entry of judgment against 
Respondent is further supported by the fact that the documents Respondent’s did produce and its 
discovery responses, including the May 4, 2015 statement that no additional documents exist, 
demonstrate that Petitioner is entitled to judgment as a matter of law.  This point is discussed 
more fully in Petitioner’s motion for summary judgment that Petitioner filed simultaneously with 
this motion. 
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CONCLUSION  

 For the reasons stated above, Petitioner Clockwork IP, LLC respectfully requests that the 

Board grant its Motion for Discovery Sanctions and Entry of Judgment, and enter judgment 

against Respondent in this proceeding.  Alternatively, Petitioner requests that the Board enter 

any other sanction(s) it deems appropriate. 

 Moreover, due to the fast-approaching pretrial disclosure deadline and start of 

Petitioner’s trial testimony period, Petitioner respectfully requests that the Board stay 

proceedings pending resolution of this motion, or alternatively that the Board conduct an 

expedited review of this motion. 

Respectfully submitted, 

CLOCKWORK IP, LLC 
 

Filed via ESTTA: May 26, 2015 By: /Brad R. Newberg/______________ 
Brad R. Newberg 
bnewberg@mcguirewoods.com 
McGuireWoods LLP 
1750 Tysons Boulevard 
Suite 1800 
Tysons Corner, VA 22102-4215 
(703) 712-5061  
(703) 712-5187 (fax) 

  
Amanda L. DeFord 
adeford@mcguirewoods.com 
McGuireWoods LLP 
One James Center 
901 East Cary Street 
Richmond, Virginia 23219 
(804) 775-7787 
(804) 698-2248 (fax) 
Attorneys for Petitioner Clockwork IP, LLC 
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CERTIFICATE OF SERVICE  
  
 On May 26, 2015, this document was sent by first class mail to the following counsel of 

record: 

  Julie Celum Garrigue 
  Celum Law Firm PLLC 
  11700 Preston Rd 
  Suite 660 Pmb 560 
  Dallas, TX 75230 
 
  Counsel for Respondent Barnaby  
  Heating & Air 

 
 
  Melissa Replogle 
  Replogle Law Office LLC 
  2661 Commons Blvd. 
  Suite 142 
  Beavercreek, OH 45431 
   
  Counsel for Assignee McAfee Heating  
  & Air Conditioning Co., Inc. 

 
 

       /Amanda L. DeFord/______________ 
       Amanda L. DeFord  

 
 









 
 
 
 

EXHIBIT A 
 
 
 
 
 
 
 
 
 



From: Newberg,  Brad R.

To: Julie Celum Garrigue

Cc: Melissa Replogle

Subject: Failure to deliver  discovery

Date: Sunday, April 12, 2015 1:21:21 PM

Julie, I  believe that all of  Barnaby's discovery responses,  including its production of  documents,
pursuant  to the TTAB's Order was due this past  Friday, but we did not  receive anything.  Please advise.  
Thank you.
 

mailto:/O=MWBB/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=NEWBERG, BRAD R.BFE
mailto:jcelum@celumlaw.com
mailto:melissa@reploglelawoffice.com


 
 
 
 

EXHIBIT B 
 
 
 
 
 
 
 
 
 



From: Newberg,  Brad R.

To: Julie Celum Garrigue

Cc: Melissa Replogle

Subject: RE:  Failure to deliver  discovery

Date: Monday, April 13, 2015 5:37:14 PM

Hi Julie.  Could you please let us know whether we can anticipate the responses and documents

today?  Thank you.

 

Brad R. Newberg
McGuireWoods LLP
1750 Tysons Boulevard
Suite 1800
Tysons Corner, VA 22102-4215
703.712.5061 (Direct Line)
703.712.5187 (Fax)
bnewberg@mcguirewoods.com
http://www.mcguirewoods.com
Brad R. Newberg Profile

This e-mail may contain confidential or privileged information. If you are not the intended recipient,
please advise by return e-mail and delete immediately without reading or forwarding to others.
 

From:  Newberg,  Brad R.  
Sent:  Sunday,  April 12,  2015 1:21 PM
To:  Julie Celum Garrigue
Cc:  Melissa Replogle
Subject:  Failure to deliver discovery
 
Julie, I  believe that all of  Barnaby's discovery responses,  including its production of  documents,
pursuant  to the TTAB's Order was due this past  Friday, but we did not  receive anything.  Please advise.  
Thank you.
 

mailto:/O=MWBB/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=NEWBERG, BRAD R.BFE
mailto:jcelum@celumlaw.com
mailto:melissa@reploglelawoffice.com
http://www.mcguirewoods.com/
http://www.mcguirewoods.com/sitecore/content/McGuire-Woods/Home/People/N/Brad-R-Newberg.aspx


 
 
 
 

EXHIBIT C 
 
 
 
 
 
 
 
 
 



From: Julie Celum Garrigue

To: Newberg,  Brad R.

Cc: Melissa Replogle

Subject: Re:  Failure to deliver  discovery

Date: Monday, April 13, 2015 6:21:10 PM

Hi Brad.  

I  know this was on my calendar, but  I  have searched and searched and do not see 
the entry.  I  will get  you our revised responses, sans objections, first  thing tomorrow 
morning.  

Julie Celum Garrigue

Celum Law Firm,  PLLC
11700 Preston Rd., Suite 660,  PMB 560
Dallas, TX 75230

P:  214-334-6065
F: 214-504-2289
E:  jcelum@celumlaw.com

This electronic message contains information from the CELUM LAW FIRM, PLLC that  
may be privileged and confidential attorney work product or attorney/client  
communication. The information is intended to be for the use of the addressee only.  
I f  you are not the addressee, note that  any disclosure, copying, distribution or use 
of the contents of this message is prohibited. I f  you received this message in error,  
please notify the sender immediately.

On Apr 12, 2015, at 12:21 PM, Newberg, Brad R. < BNewberg@mcguirewoods.com>  
wrote:

Julie, I  believe that all of  Barnaby's discovery responses,  including its production of  documents, 
pursuant  to the TTAB's Order was due this past  Friday, but we did not  receive anything.  Please advise.   
Thank you.

 

mailto:jcelum@celumlaw.com
mailto:BNewberg@mcguirewoods.com
mailto:melissa@reploglelawoffice.com
mailto:jcelum@celumlaw.com
mailto:BNewberg@mcguirewoods.com


 
 
 
 

EXHIBIT D 
 
 
 
 
 
 
 
 
 



From: Newberg,  Brad R.

To: Julie Celum Garrigue

Cc: Melissa Replogle;  DeFord, Amanda L.

Subject: Re:  Failure to deliver  discovery

Date: Wednesday, April 15, 2015 12:38:50 PM

Julie,  we still haven't  received any responses or documents. 

Sent  from my iPhone

On Apr 13, 2015, at 6:21 PM, Julie Celum Garrigue < jcelum@celumlaw.com>  wrote:

Hi Brad.  

I  know this was on my calendar, but  I  have searched and searched and
do not see the entry.  I  will get  you our revised responses, sans
objections, first  thing tomorrow morning.  

Julie Celum Garrigue

Celum Law Firm,  PLLC
11700 Preston Rd., Suite 660,  PMB 560
Dallas, TX 75230

P:  214-334-6065
F: 214-504-2289
E:  jcelum@celumlaw.com

This electronic message contains information from the CELUM LAW FIRM,
PLLC that  may be privileged and confidential attorney work product or
attorney/client  communication. The information is intended to be for the
use of the addressee only.  I f  you are not the addressee, note that  any
disclosure, copying, distribution or use of the contents of this message
is prohibited. I f  you received this message in error,  please notify
the sender immediately.

On Apr 12, 2015, at 12:21 PM, Newberg, Brad R.
< BNewberg@mcguirewoods.com>  wrote:

Julie, I  believe that all of  Barnaby's discovery responses,  including its production of
documents, pursuant  to the TTAB's Order was due this past  Friday, but we did not  receive
anything.  Please advise.   Thank you.

 

mailto:/O=MWBB/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=NEWBERG, BRAD R.BFE
mailto:jcelum@celumlaw.com
mailto:melissa@reploglelawoffice.com
mailto:ADeFord@mcguirewoods.com
mailto:jcelum@celumlaw.com
mailto:jcelum@celumlaw.com
mailto:BNewberg@mcguirewoods.com


 
 
 
 

EXHIBIT E 
 
 
 
 
 
 
 
 
 



From: jcelum@celumlaw.com

To: Newberg,  Brad R.

Cc: Melissa Replogle;  DeFord, Amanda L.

Subject: Re:  Failure to deliver  discovery

Date: Wednesday, April 15, 2015 2:50:02 PM

Brad,

I  have been working to get  all of the updated responses to interrogatories completed
and verified by Mr. Barnaby.   I t  is his busiest  time of the year and his business
depends on him to be there working each day.    I  am working on it, but  I  cannot
send you anything until he is able to complete the responses.   

Given our agreement to extend the prettiest  deadlines in this case, will you allow us
until this Thursday at 5:00 to get  you the materials?  

Julie Celum Garrigue
214-334-6065

On Apr 15, 2015, at 11:38 AM, Newberg, Brad R. < BNewberg@mcguirewoods.com>
wrote:

Julie,  we still haven't  received any responses or documents. 

Sent  from my iPhone

On Apr 13, 2015, at 6:21 PM, Julie Celum Garrigue
< jcelum@celumlaw.com>  wrote:

Hi Brad.  

I  know this was on my calendar, but  I  have searched and
searched and do not see the entry.  I  will get  you our revised
responses, sans objections, first  thing tomorrow morning.  

Julie Celum Garrigue

Celum Law Firm,  PLLC
11700 Preston Rd., Suite 660,  PMB 560
Dallas, TX 75230

P:  214-334-6065
F: 214-504-2289
E:  jcelum@celumlaw.com

This electronic message contains information from the CELUM
LAW FIRM, PLLC that  may be privileged and confidential
attorney work product or attorney/client  communication. The

mailto:jcelum@celumlaw.com
mailto:BNewberg@mcguirewoods.com
mailto:melissa@reploglelawoffice.com
mailto:ADeFord@mcguirewoods.com
mailto:BNewberg@mcguirewoods.com
mailto:jcelum@celumlaw.com
mailto:jcelum@celumlaw.com


information is intended to be for the use of the addressee
only.  I f  you are not the addressee, note that  any
disclosure, copying, distribution or use of the contents of this
message is prohibited. I f  you received this message in error,
please notify the sender immediately.

On Apr 12, 2015, at 12:21 PM, Newberg, Brad R.
< BNewberg@mcguirewoods.com>  wrote:

Julie, I  believe that all of  Barnaby's discovery responses,  including its
production of  documents, pursuant  to the TTAB's Order was due this past
Friday, but we did not  receive anything.  Please advise.   Thank you.

 

mailto:BNewberg@mcguirewoods.com


 
 
 
 

EXHIBIT F 
 
 
 
 
 
 
 
 
 



From: Newberg,  Brad R.

To: jcelum@celumlaw.com

Cc: Melissa Replogle;  DeFord, Amanda L.

Subject: RE:  Failure to deliver  discovery

Date: Wednesday, April 15, 2015 3:06:15 PM

We will allow you until this Thursday at 5:00 per your request to get us the “materials” as you put

it, but we consider materials—especially given that responses were due last week—to include

responsive documents.

 

Brad R. Newberg
McGuireWoods LLP
1750 Tysons Boulevard
Suite 1800
Tysons Corner, VA 22102-4215
703.712.5061 (Direct Line)
703.712.5187 (Fax)
bnewberg@mcguirewoods.com
http://www.mcguirewoods.com
Brad R. Newberg Profile

This e-mail may contain confidential or privileged information. If you are not the intended recipient,
please advise by return e-mail and delete immediately without reading or forwarding to others.
 

From:  jcelum@celumlaw.com [mailto: jcelum@celumlaw.com]  
Sent:  Wednesday,  April 15,  2015 2:50 PM
To:  Newberg,  Brad R.
Cc:  Melissa Replogle;  DeFord,  Amanda L.
Subject:  Re:  Failure to deliver discovery
 
Brad,
 
I have been working to get all of the updated responses to interrogatories completed and
verified by Mr. Barnaby.   It is his busiest time of the year and his business depends on him
to be there working each day.   I am working on it, but I cannot send you anything until he is
able to complete the responses.   
 
Given our agreement to extend the prettiest deadlines in this case, will you allow us until this
Thursday at 5:00 to get you the materials?  

Julie Celum Garrigue
214-334-6065
 
 

On Apr 15, 2015, at 11:38 AM, Newberg, Brad R. <BNewberg@mcguirewoods.com> wrote:

Julie, we still haven't received any responses or documents. 

Sent from my iPhone

On Apr 13, 2015, at 6:21 PM, Julie Celum Garrigue <jcelum@celumlaw.com>

mailto:/O=MWBB/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=NEWBERG, BRAD R.BFE
mailto:jcelum@celumlaw.com
mailto:melissa@reploglelawoffice.com
mailto:ADeFord@mcguirewoods.com
http://www.mcguirewoods.com/
http://www.mcguirewoods.com/sitecore/content/McGuire-Woods/Home/People/N/Brad-R-Newberg.aspx
mailto:BNewberg@mcguirewoods.com
mailto:jcelum@celumlaw.com


wrote:

Hi Brad.  
 
I know this was on my calendar, but I have searched and searched
and do not see the entry.  I will get you our revised responses, sans
objections, first thing tomorrow morning. 
 
 
Julie Celum Garrigue

Celum Law Firm, PLLC
11700 Preston Rd., Suite 660, PMB 560
Dallas, TX 75230

P: 214-334-6065
F: 214-504-2289
E: jcelum@celumlaw.com

This electronic message contains information from the CELUM
LAW FIRM, PLLC that may be privileged and confidential attorney
work product or attorney/client communication. The information
is intended to be for the use of the addressee only. If you are not
the addressee, note that any disclosure, copying, distribution or use
of the contents of this message is prohibited. If you received
this message in error, please notify the sender immediately.
 
On Apr 12, 2015, at 12:21 PM, Newberg, Brad R.
<BNewberg@mcguirewoods.com> wrote:
 
Julie, I  believe that all of  Barnaby's discovery responses,  including its
production of  documents, pursuant  to the TTAB's Order was due this past
Friday, but we did not  receive anything.  Please advise.   Thank you.
 
 

mailto:jcelum@celumlaw.com
mailto:BNewberg@mcguirewoods.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE 

TRADEMARK TRIAL AND APPEAL BOARD 

 

In the Matter of Trademark Registration No. 3,618,331 

Registration Date: May 12, 2009 

Mark: COMFORTCLUB 

__________________________________________________________ 

 

Clockwork IP, LLC     ) 

       ) 

  Petitioner    ) 

       ) 

v.       ) Cancellation No.  92057941 

       ) 

BARNABY HEATING & AIR, LLC   ) 

       ) 

  Respondent.    ) 

 

__________________________________________________________ 

 

RESPONDENT’S SECOND AMENDED OBJECTIONS AND RESPONSES 

TO PETITIONER’S FIRST SET OF INTERROGATORIES,  

FIRST REQUESTS FOR PRODUCTION, AND FIRST REQUESTS FOR ADMISSION 

 

TO: PETITIONER CLOCKWORK IP, LLC AND ITS COUNSEL OF RECORD: 

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and TBMP § 403, et seq., 

Respondent Barnaby Heating & Air, LLC (“Barnaby”) serves its SECOND Amended Objections and 

Answers to Petitioner’s First Set of Interrogatories, Petitioner’s First Requests for Production of Documents 

and Petitioner’s First Requests for Admission. 

Respondent, in answering these interrogatories, requests for production, and requests for admission 

will afford the words contained therein their common, ordinary meaning, except as the Federal Rules of 

Civil Procedure may specifically define them.  Respondent answers these interrogatories, requests for 

production, and requests for admission in accordance with the Federal Rules of Civil Procedure, the TBMP 

and the Trademark Trial and Appeal Board applicable rules.   
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The pleadings in this matter do not indicate how the following entities are related to this litigation: 

“Clockwork “SGI””, “AirTime”, “AirTime 500”, “Success Day”, “Success Academy”, “CONGRESS”, 

“SGI EXPO”, “BRAND DOMINANCE”, and “Senior Tech.”  These entities are not parties to this 

cancellation proceeding and without more information about each of these entities, or how they are related 

to Petitioner, Clockwork IP, LLC.  Until Petitioner amends its pleadings in this case, or better provides an 

explanation of how any of the above entities relate to Petitioner, Respondent is unable to provide accurate 

responses to Petitioner’s discovery requests about these various entities.   

 

INTERROGATORIES 

INTERROGATORY NO. 1: 

Describe in detail how Respondent's Mark was first conceived of by Respondent.   

 

ANSWER:   

Mr. Charlie Barnaby is the President of Barnaby Heating & Air, LLC located in Rowlett, Texas.  Mr. 

Charlie Barnaby and his nephew, Shelby Cuellar, relying on their combined years of experience in the air 

conditioning and heating trade, and their ingenuity, conceived of, created, and developed the 

COMFORTCLUB mark as a means of marketing club membership sales to its existing customers and to 

new customers throughout Rowlett, Texas and the Dallas-Fort Worth area.  Mr. Barnaby and Mr. Cuellar 

conceived of and developed the COMFORTCLUB while working at Barnaby Heating & Air in Rowlett, 

Texas beginning sometime in the Fall and Winter of 2007.  Following the conception and development of 

the COMFORTCLUB mark, and in an effort to market COMFORTCLUB club membership sales to its 

existing customers and to new customers throughout Rowlett, Texas and the Dallas-Fort Worth area, on 

January 28, 2008, Barnaby Heating & Air ordered five thousand (5,000) 3.5 X 8.5 double sided Rip 

Hangers from 48HourPrint.com of Quincy, Massachusetts that incorporated and displayed Respondent’s 

COMFORTCLUB mark.   

 

Neither Mr. Charlie Barnaby, nor Mr. Cuellar, relied upon any documents or materials of Petitioner’s while 

creating and developing Respondent’s COMFORTCLUB mark.   

 

INTERROGATORY NO. 2: 

State in detail the reasons for Respondent's selection of COMFORTCLUB and the filing of U.S. 

Registration No. 3,618,331 therefore, the date that Respondent's Mark was selected and cleared, and 

identify all persons involved in the selection and clearance of Respondent's Mark. 
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ANSWER:   

Given the amount of time that has lapsed between Respondent’s selection of COMFORTCLUB and the 

filing of U.S. Registration No. 3,618,331, Respondent relies on the written materials and the United States 

federal trademark application databases and records that exist on the website, www.uspto.gov in answering 

this interrogatory.  Respondent is unable to know, without guessing, which individuals at the United States 

Patent and Trademark Office were involved in the “clearance of the [COMFORTCLUB] mark.”  

Respondent, Barnaby Heating & Air, LLC, developed the COMFORTCLUB trademark in the Fall and 

Winter of 2007 and Respondent has been using the COMFORTCLUB mark in commerce continuously 

since at least as early as January 2008.   

 

Respondent incorporates its response to Interrogatory No. 1 above, as if fully set forth herein.  Respondent’s 

President Mr. Charlie Barnaby along with Shelby Cuellar selected the COMFORTCLUB mark and 

following a search online and a search of the United States and Patent and Trademark Office archives filed 

for federal trademark protection.  Respondent selected and conducted multiple online searches to confirm 

that no other companies offering air conditioning and heating services were using the COMFORTCLUB 

mark in commerce.  Respondent filed the United States federal trademark application on without the aid of 

anyone outside of Respondent’s company, or an attorney, or agent at the U.S. Trademark Office.   

 

INTERROGATORY  NO. 3:  

 

State Respondent's annual expenditures in developing and marketing COMFORTCLUB.  

 

ANSWER: 

Respondent would have to speculate or guess about the amount of money spent developing and marketing 

COMFORTCLUB on an annual basis.  Respondent has produced receipts for the Rip Hangers purchased in 

January 28, 2008 after months of development of the COMFORTCLUB mark that began in the Fall or 

Winter of 2007.  Respondent has also produced an invoice for carbonless COMFORTCLUB business 

forms.  Respondent relies upon those documents in response to this Interrogatory.   

 

Respondent maintains the website, www.barnabyheatandair.com, on which Respondent markets 

COMFORTCLUB mark and COMFORTCLUB memberships.  Respondent expends approximately $3,700 

annually as a member of the Better Business Bureau through which Respondent advertises the 
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COMFORTCLUB mark.  Respondent expended money employing Mr. Shelby Cuellar during the Fall and 

Winter of 2007 and in the Winter and Spring of 2008 paying Mr. Cuellar an income while Mr. Cuellar and 

Mr. Barnaby developed the COMFORTCLUB mark.  Respondent employed Mr. Cuellar and paid Mr. 

Cuellar an income when Respondent began its initial marketing campaign and use of the COMFORTCLUB 

mark in commerce in 2008.   

 

Respondent has used the COMFORTCLUB Mark continuously since at least as early as January 2008, and 

Respondent did not independently account for or apportion those amounts it spent developing and 

marketing the COMFORTCLUB Mark on an annual basis from late 2007 through today.   

 

Respondent incurred filing and registration fees for securing the federal trademark for Respondent’s 

COMFORTCLUB mark.  Respondent estimates that it spent approximately $10,000 on January 18, 2008 – 

January 25, 2008 for its initial COMFORTCLUB marketing campaign, including the purchase of 5,000 Rip 

Hangers, forms, strategic marketing campaigns, and for the purchase of additional printed marketing 

materials.  Respondent also incorporated the COMFORTCLUB mark onto its existing website.  Respondent 

estimates that it has spent approximately $200,000 in developing and marketing the COMFORTCLUB 

Mark from the Fall or Winter of 2007 through today’s date.   

 

INTERROGATORY NO. 4:  Describe all documents supporting or negating Respondent's priority and 

ownership of COMFORTCLUB.  

 

ANSWER:  Respondent “describes” the following documents:  (1) All documents produced herewith, 

including but not limited to Respondent’s business records, the August 21, 2007, NIGHTHAWK AIRTIME 

MEMBER AGREEMENT, entered into between AirTime, LLC and Respondent, an undated 

Confidentiality Agreement entered into by Respondent and Clockwork Home Services, Inc. formerly known 

as Venvest, Inc., invoices and forms indicating the dates that Respondent began marketing and advertising 

its COMFORTCLUB mark, emails to and from individuals at Success Academy beginning in February 

2008, Respondent’s credit card statements indicating the dates and amounts Respondent paid to AirTime, 

LLC as a member of AirTime 500 and for developing, registering, and marketing the COMFORTCLUB 

mark, registration materials for an AirTime 500 March 11-15, 2008 AirTime 500 EXPO, course materials 

from a “SGI” “The Senior Sales Technician” course attended by Respondent’s Charlie Barnaby in March 

17-19, 2008, and any and all documents relating to the formation of Petitioner as a limited liability company 

formed in the State of Delaware, any and all documents Respondent received from Success Academy as a 
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member of AirTime 500, any and all documents that contain images from Respondent’s website, any and all 

documents showing the corporate formation and/or dissolution and/or merger of AirTime, LLC and any and 

all companies that may have merged with AirTime, LLC, any and all documents indicating the dates 

Clockwork Home Services, Inc. was formed and the date of the forfeiture of its incorporation, any and all 

corporate formation records, fictitious names certificates, annual reports, change in registered agents, and 

any other corporate or company filings made by Success Group International, New Millennium Academy, 

LLC, AirTime, LLC, Clockwork Home Services, Inc., Clockwork IP, LLC, The New Masters Alliance, 

LLC, DirectEnergy, Inc., Aquila Investments, CW 2012, LLC, Plumbers Success, LLC, Roofers Success, 

LLC, Clockwork, Inc., and Barnaby Heating & Air, LLC.  Respondent will also rely on all assignments on 

filed by or on behalf of Petitioner with the USPTO.  Respondent will rely on all assignments to and from 

Aquila Investments, Inc.  

 

Respondent will also generally rely on any and all documents that relate in any way to Petitioner’s alleged 

claims and Respondent’s defenses, including the sworn pleadings and the sworn answer of the parties, those 

documents that Petitioner and Respondent will include on their exhibit lists, any and all documents 

identified by Petitioner or Respondent in Rule 26(A)(1) Disclosures, any and all documents on file with the 

U.S. Patent & Trademark Office, and the Trademark Trial and Appeal Board.  Respondent will rely on 

documents acquired from Petitioner’s former or current counsel and or agents, documents located in 

Respondent’s business materials and documents Petitioner served upon other parties – not yet a party to this 

action.  Respondent will rely on Petitioner’s application to the U.S. Trademark Office, Application No. 

85/880911, filed March 20, 2013 based upon “intent to use”. 

 

Respondent has no firsthand knowledge about the document, Bates Numbered OHAC-OTT-001, produced 

by Petitioner in this cancellation proceeding, which purports to show a nearly identical mark, “COMFORT 

CLUB”, being used in the “Dynamic Training” “SUCCESS ACADEMY” “THE ON-TIME TECHNICIAN” 

“ONE HOUR HEATING & AIR CONDITIONING™” “Always on Time…Or You Don’t Pay a Dime! ®” 

Organization.  Respondent had never seen the document, Bates Numbered OHAC-OTT-001, entitled 

“Dynamic Training” “SUCCESS ACADEMY” “THE ON-TIME TECHNICIAN” “ONE HOUR HEATING & 

AIR CONDITIONING™” “Always on Time…Or You Don’t Pay a Dime! ®” until this document was 

produced by Petitioner just prior to the initiation of this cancellation proceeding.  Petitioner does not own 

franchises.  Respondent was never a franchisee of Petitioner’s.  Respondent was never a member of any 

organization belonging to Petitioner.  Because Respondent was never a member of any organization related 

to “Dynamic Training” “SUCCESS ACADEMY” “THE ON-TIME TECHNICIAN” “ONE HOUR HEATING 
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& AIR CONDITIONING™” “Always on Time…Or You Don’t Pay a Dime! ®”, Respondent never 

attended a “Dynamic Training” “SUCCESS ACADEMY” “THE ON-TIME TECHNICIAN” “ONE HOUR 

HEATING & AIR CONDITIONING™” “Always on Time…Or You Don’t Pay a Dime! ®” course.   

 

Respondent never entered into a contract with Petitioner.  Respondent, Barnaby Heating & Air, LLC, is a 

Texas Limited Liability Company.  On August 21, 2007, Respondent entered into a contract titled 

NIGHTHAWK AIRTIME MEMBER AGREEMENT with AirTime, LLC, a Missouri Limited Liability 

Company and Respondent became a “member” of an organization known as “AirTime 500”.  Respondent 

has no personal knowledge about the relationship between Petitioner and AirTime, LLC or Petitioner and 

the AirTime 500 organization.   

 

From a review of documents produced by Petitioner just prior to the initiation of this cancellation 

proceeding, Respondent believes that an entity known as “SGI” and/or “Success Academy” may provide 

training and educational programs for multiple organizations, including the “AirTime 500” organization to 

which Respondent belonged beginning in August 2007.  Respondent was never a member of any other 

organization owned by, managed by, or in any way related to Petitioner.  Clockwork Home Services, Inc. 

owned “ONE HOUR HEATING & AIR CONDITIONING™” franchises.  Respondent does not nor has it 

ever owned a “ONE HOUR HEATING & AIR CONDITIONING™” franchise.  As a result of never having 

owned a “ONE HOUR HEATING & AIR CONDITIONING™” franchise, Respondent never saw, nor was 

Respondent ever provided, a copy of the document, Bates Numbered OHAC-OTT-001, entitled, “Dynamic 

Training”, “SUCCESS ACADEMY”, “THE ON-TIME TECHNICIAN”, “ONE HOUR HEATING & AIR 

CONDITIONING™” “Always on Time…Or You Don’t Pay a Dime! ®”.  Respondent was never provided 

a copy of the document, Bates Numbered OHAC-OTT-001, entitled, “Dynamic Training”, “SUCCESS 

ACADEMY”, “THE ON-TIME TECHNICIAN”, “ONE HOUR HEATING & AIR CONDITIONING™” 

“Always on Time…Or You Don’t Pay a Dime! ®” until Petitioner disclosed this document to Respondent 

in this litigation.   

 

Pursuant to Rule 26(a)(1)(B) of the Federal Rules of Civil Procedure, Barnaby provides the following 

description of categories of documents, electronically stored information, and tangible things that Barnaby 

has in its possession, custody, or control and may use to support its claims or defenses.  Unless otherwise 

noted, the documents described above and the following documents, electronically stored information, and 

tangible things have been produced herewith: 
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a. Documents pertaining to the historical use, sales and advertising of Barnaby’s services and 

Barnaby’s COMFORTCLUB mark. 

b. Advertisements and other documents pertaining to the continuous use of the “COMFORTCLUB” 

mark by Barnaby, from a date prior to the date of first use alleged by Clockwork in documents produced in 

this case and in documents filed with the U. S. Patent and Trademark Office, Application No. 85/880911 – 

COMFORTCLUB – by Petitioner. 

c. Internet printouts from Barnaby’s website at www.barnabyheatingandair.com.   

d. Documents pertaining to the subscription, development and history of the website 

www.barnabyheatingandair.com. 

e. Documents pertaining to the subscription, development and history of the website 

www.onehourheatandair.com. 

f. Documents and franchise materials from the One Hour Heating & Air. 

g. Internet printouts from DirectEnergy.  Internet printouts from One Hour Heating & Air.   

Barnaby expressly reserves the right to supplement this response. 

 

INTERROGATORY NO. 5: 

List and describe all Petitioner, SGI, or AirTime events, including without limitation, Success Day and 

Success Academy sessions, CONGRESS franchise events, SGI EXPO events, BRAND DOMINANCE 

events, Senior Tech events, and any similar events attended by Respondent since 2006. 

 

ANSWER:  

Respondent has not attended any events held by Petitioner.  Respondent is unaware of any “SGI” events.  

Respondent has never attended a “CONGRESS franchise event.”  Respondent has never attended a 

“BRAND DOMINANCE” event.  Respondent is a former member of “AirTime 500” and only attended 

AirTime 500 events.  Respondent attended a “SGI AirTime 500 EXPO” in September 2007.  Respondent 

believes that while he was present at the September 2007 “SGI AirTime 500 Expo” he may have attended a 

“Success Day” sales and marketing meeting.  Respondent attended a “SGI AirTime 500 EXPO” in 

approximately March 10-15, 2008 and attended a “Success Academy” “The Senior Sales Technician” 

meeting from March 2008.  The March 2008 “Success Academy” “The Senior Sales Technician” was the 

only training event Respondent ever attended.  Respondent attended other AirTime 500 Expos periodically 

from 2009 through 2012.  Respondent is no longer an AirTime 500 member.    
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INTERROGATORY NO.·6: 

Describe Respondent's relationship with Petitioner, SGI, and AirTime 500.   

 

ANSWER:  Respondent has no relationship with Petitioner.  Respondent has no relationship with SGI.  

Respondent has no relationship with AirTime 500.   

 

INTERROGATORY NO. 7: 

Describe and list all agreements between Respondent and Petitioner, Respondent and SGI, Respondent and 

AirTime 500, including without limitation all Acknowledgements of Non-Solicitation Policy or 

Confidentiality Agreements executed by Respondent. 

 

ANSWER:  Respondent has no agreements with Petitioner.  Respondent has no agreements with SGI.  

Respondent has no agreements with AirTime 500.  Respondent is a former member of AirTime 500 and on 

August 21, 2007 entered into a contract with AirTime, LLC.  Respondent refers Petitioner to the August 21, 2007 

contract between Respondent and AirTime, LLC produced herewith.  Respondent has never signed any 

agreements with Petitioner.  Respondent is not a licensee of Petitioner.   

 

INTERROGATORY NO. 8: 

Describe all goods and services with which Respondent's Mark has been, is intended to be, or is currently 

used and, for each good or service identified: 

(a) state the date of first use anywhere and the date of first use in commerce and the nature of 

that first use in commerce; 

(b) describe any periods of non-use; 

(c) describe the distribution system for each such good or service including the channels of 

trade in which such good or service is or will be distributed; 

(d) describe the methods by which Respondent has advertised or promoted the sale of each 

good or service, including, without limitation, the types of media in which such advertising and promotion 

has been conducted; 

(e) identify and describe the geographic scope of any advertising and sales for each good or 

service provided;  

(f) identify all instances of use of Respondent's Mark by Respondent or Respondent's 

licensees, including use in marketing materials, internal materials, and Respondent's websites. 
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ANSWER: 

Respondent has used the COMFORTCLUB mark continuously since, at least as early as January 22, 2008 

in its promotional materials and its marketing materials.  Respondent relies on the materials produced 

herewith describing Respondent’s goods and services for which Respondent's Mark has been and is 

currently used.  Respondent incorporates its response to Interrogatories Nos. 1, 2, 3, and 4, and the 

documents produced herewith.    

 

INTERROGATORY NO. 9: 

Describe all facts and identify all documents and things relating to and showing Respondent's use of 

Respondent's Mark in commerce before and after Mr. Charles Barnaby's execution of the Success Academy 

"Acknowledgement of Non-Solicitation Policy" dated March 17, 2008. 

 

ANSWER: 

See Respondent’s answer to Interrogatory Nos. 1-4 and No. 8, which answer is fully incorporated herein.   

 

INTERROGATORY NO. 10: 

Identify and describe the types of customers to whom Respondent has provided or is providing COMFORT 

CLUB services and, for each type of customer: 

(a) indicate the approximate fractional or percentage dollar volume of sales to each type of 

customer; and 

(b) state the method by which Respondent has provided or is providing services identified 

with Respondent' s Mark, including without limitation, channels of trade utilized or being utilized by 

Respondent. 

 

ANSWER: 

Respondent incorporates its response to Interrogatories Nos. 1, 2, 3, and 4 and to Interrogatory No. 8, and 

the documents produced herewith.    

 

INTERROGATORY NO. 11: 

State the annual revenues generated in connection with Respondent's services offered under Respondent's 

Mark from the date of first use to present.   

 



 
PAGE 10 OF 50 

ANSWER:  

Respondent incorporates its response to Interrogatories Nos. 1, 2, 3, and 4 and to Interrogatory No. 8, and 

Respondent relies on the COMFORTCLUB club membership sales materials produced herewith.  

Respondent reserves the right to supplement this response.   

 

INTERROGATORY NO. 12: 

State whether any search, inquiry, investigation, or marketing survey has been or is being conducted relating 

to the availability, registrability, or enforceability of Respondent's Mark and, if so, for each identify all 

documents relating to the search or investigation including, but not limited to, each report referring to or 

reflecting the search or investigation. 

 

ANSWER: 

  

Respondent performed a thorough search, inquiry, investigation, and marketing survey prior to expending 

advertising dollars and securing a federal trademark registration for the COMFORTCLUB mark.   

Respondent does not have a printed report of each effort it made prior to filing its federal trademark 

application.  Respondent refers Petitioner to the documents produced herewith relating to the registration of 

Respondent’s COMFORTCLUB mark.   

 

INTERROGATORY NO. 13: 

Describe in detail all instances in which Respondent has received objections or misdirected inquiries 

regarding its use and/or application for Respondent's Mark. 

 

ANSWER: 

Respondent does not understand the request as drafted.  Respondent is unsure what Petitioner means by 

“instances in which Respondent has received objections or misdirected inquiries regarding its use and/or 

application for Respondent's Mark.”  Subject to the foregoing and without waiving same, Respondent is 

only aware of the objections made by Clockwork Home Services, Inc. and now Clockwork IP, LLC 

regarding Respondent’s use of Respondent’s COMFORTCLUB Mark.  Respondent also received an 

“objection” to the use of Respondent’s use of the COMFORTCLUB mark from McAfee Heating & Air 

Conditioning, Inc. at some time in 2013.  Respondent refers Petitioner to the documents produced herewith.  

 

INTERROGATORY NO. 14: 
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Describe in detail all facts and identify all documents and things relating to any alleged association between 

Petitioner and Respondent. 

 

ANSWER: 

There is no relationship between Respondent and Petitioner.   

 

INTERROGATORY N0. 15: 

Identify any members of the public known to Respondent to have been or who may have been confused 

with respect to Respondent's Mark as a result of, or with respect to, the use by Petitioner of the mark 

COMFORT CLUB; and: 

(a) Describe each such instance of confusion; and 

(b) Identify any persons who can testify regarding each such instance.   

 

ANSWER: 

Respondent does not understand the request as drafted.  Respondent is unclear what Petitioner means by 

“any members of the public known to Respondent to have been or who may have been confused with 

respect to Respondent's Mark as a result of, or with respect to, the use by Petitioner of the mark 

COMFORT CLUB.”  Subject to the foregoing, Respondent is not aware of any members of the public to 

have been or who may have been confused with respect to Respondent’s Mark.  

 

INTERROGATORY NO. 16: 

Identify each person that was a potential customer of Respondent who would have received any advertising 

or marketing material displaying Respondent's Mark. 

 

ANSWER:  

Respondent would identify those 5,000 plus customers to whom Respondent distributed flyers beginning in 

January 2008.  Respondent identifies the individuals as J. Does 1-5,000.  Respondent also identifies every 

single individual who has ever accessed its website, the Better Business Bureau’s website on which they 

may have viewed Respondent’s advertisements of its COMFORTCLUB mark.  Respondent also advertises 

on the radio and Respondent would identify each and every listener during the time Respondent’s 

COMFORTCLUB was being advertised.   

 

INTERROGATORY NO. 17: 
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Describe Respondent's present or future plans to market goods and/or services offered under Respondent's 

Mark beyond the scope of that which Respondent currently offers. 

 

ANSWER: 

Respondent expects to continue to use its COMFORTCLUB mark as it has been using it since 2008.  

 

INTERROGATORY NO. 18: 

State the date of, and describe in detail the circumstances of, when you first became aware of Petitioner's 

Mark. 

 

ANSWER: 

Respondent first became aware of Petitioner’s infringement of Respondent’s trademark while conducting an 

online search some time in 2011.    

 

INTERROGATORY NO. 19: 

State all facts on which Respondent relies in support of the allegation in its application for U.S. Registration 

No. 3,618,331 that "to the best of his/her knowledge and belief no other person, firm, corporation, or 

association has the right to use the mark in commerce, either in the identical form thereof or in such near 

resemblance thereto as to be likely, when used on or in connection with the goods/services of such other 

person, to cause confusion, or to cause mistake, or to deceive...." 

 

ANSWER: 

In Responding to this Interrogatory, Respondent incorporates its answers to Interrogatories Nos. 1, 2, 3, 4, 8 

and Interrogatory No. 18. 

 

INTERROGATORY NO. 20: 

State all facts on which Respondent relies in support of the allegation in its application for U.S. Registration 

No. 3,618,331 for COMFORTCLUB that Respondent was the rightful "owner of the trademark/service 

mark sought to be registered." 

 

ANSWER: 

In Responding to this Interrogatory, Respondent incorporates its answers to Interrogatories Nos. 1, 2, 3, 4, 8 

and Interrogatory No. 18. 
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INTERROGATORY NO. 21: 

Identify all interactions Respondent had with Petitioner or Petitioner's legal representatives prior to the 

filing of its application for U.S. Registration No. 3,618,331. 

 

ANSWER: 

 None. 

 

INTERROGATORY NO. 22: 

Describe all facts and identify all documents and things upon which Respondent bases its denials in 

Respondent's Answer to the Petition to Cancel in this proceeding.   

 

ANSWER: 

Respondent is unable to provide a narrative answer to this interrogatory and instead relies on information 

that is available from its business records and electronically stored records in accordance with Federal Rule 

of Civil Procedure 33(d).  Respondent also incorporates its answers to Interrogatories Nos. 1-4, 8, and 18.   

In drafting Respondent’s Answer, Respondent denied the facts and claims in the numbered paragraphs 

corresponding to Petitioner’s petition for cancellation that were untrue and with which Respondent could 

not agree.   

 

By way of example, in Paragraph’s 1-3, from Petitioner’s Petition to Cancel, Petitioner alleges that it owns 

the trademark “COMFORT CLUB”, Application No. Application No. 85/880911, filed March 20, 2013.  In 

fact, Petitioner does not own the “COMFORT CLUB” mark and has since abandoned its U.S. Trademark 

application.   

 

Petitioner also claims it owns the COMFORT CLUB mark and has been using it since 2006.  Respondent 

denied this paragraph because it is untrue.  It is untrue, because Petitioner has failed to produce any 

evidence that is has used the Mark since 2006. Petitioner filed an application with the U.S. Trademark 

Office on March 20, 2013 alleging as its filing basis an intent to use the COMFORT CLUB mark in 

commerce rather than actual use.  

 

Petitioner’s U.S. Trademark Application No. 85/880911 was abandoned by Petitioner.   
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Petitioner willfully made false statements knowing they were punishable by fine or imprisonment, or both, 

under 18 U.S.C. Section 1001.  Despite such knowledge, Petitioner willfully filed a federal trademark 

application, filed under 15 U.S.C. Section 1051(b), asserting that it believed it was entitled to use the Mark 

in commerce and that no other entity, including Respondent, had the right to use the Mark in commerce.  

This was a willfully false statement made by Petitioner in March 2013, just shortly before filing its Petition 

to Cancel. 

 

Petitioner’s Petition to Cancel contradicts basic representations made by Petitioner’s attorneys’ and/or 

agent’s in the written documents and verbal discussions prior to the initiation of this cancellation 

proceeding.  

 

Petitioner signed a sworn declaration before the U.S. Trademark Office, and was warned that willful false 

statements and the like so made are punishable by fine or imprisonment, or both, under 18 U.S.C. Section 

1001.  Petitioner also declared under oath that under 15 U.S.C. Section 1051(b), (1) it believed it was 

entitled to use such mark in commerce; (2) that to the best of its knowledge and belief no other person, firm, 

corporation, or association has the right to use the mark in commerce, either in the identical form thereof or 

in such near resemblance thereto as to be likely, when used on or in connection with the goods/services of 

such other person, to cause confusion, or to cause mistake, or to deceive; and (3) that all statements made of 

his/her own knowledge are true; and that all statements made on information and belief are believed to be 

true.  Not only did Petitioner abandon its federal trademark application, but it has failed to provide any 

evidence it used the COMFORTCLUB Mark in commerce since 2006, and there are zero documents 

attached as exhibits to Petitioner’s Petition to Cancel indicating any use by Clockwork IP, LLC. of the 

COMFORTCLUB mark as early as 2003, or from 2003 to 2008. 

 

Additionally, according to documents produced by Petitioner in this proceeding appear to assert that 

DirectEnergy, Inc. or Clockwork Home Services, Inc. may have used a substantially similar mark, 

COMFORT CLUB.  

 

Respondent also bases its affirmative defenses on the timing of Petitioner’s Petition for Cancellation, which 

was filed well over five (5) years after Respondent began using the COMFORTCLUB mark in commerce.  

 

Respondent was never owned a “One Hour Heating and Air” franchisee and never attended any meeting 
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where “One Hour Heating and Air” marketing materials were distributed.   

 

Respondent’s date of first use of its COMFORTCLUB mark precedes the date of any applicable 

membership agreement entered into between Respondent and Clockwork Home Services, Inc.  Respondent 

has never done business with Petitioner.  Respondent has never entered into a contract with Petitioner.  

Respondent is not a licensee of Petitioner’s 

 

Respondent declines to provide a further narrative answer to this interrogatory because the interrogatory 

asks for information that is available from documents produced in this case, on which Respondent relies in 

answering this Interrogatory, and the pleadings filed in this case including the Petition to Cancel and 

Answer and Affirmative Defenses, and this interrogatory is best addressed via a deposition.  Fed. R. Civ. P. 

33(d).   

 

INTERROGATORY NO. 23: 

Describe all facts and identify all documents and things upon which Respondent bases its Affirmative 

Defenses in Respondent 's Answer to the Petition to Cancel in this proceeding. 

 

ANSWER: 

In reliance upon Federal Rule of Civil Procedure 33(d), Respondent declines to provide a narrative answer 

to this interrogatory and relies on its business and electronically stored records that were produced in this 

case.  Fed. R. Civ. P. 33(d).  Respondent relies on any and all documents produced herewith, including (1) 

its business records, (2) documents produced by Petitioner in this case, (3) conversations Respondent has 

had with Petitioner’s agents or employees, (4) representations made by Petitioner and its employees, (5) 

representations made by Petitioner’s attorneys during the pendency of this matter and prior to the initiation 

of this matter, (6) Respondent’s federal trademark application and registration materials, and (7) 

Respondent’s memory, (8) Petitioner’s federal trademark application and the corresponding file materials, 

(9) Petitioner’s abandonment of its federal trademark registration, (10) any and all documents that Petitioner 

may produce in this case, or identify in its Disclosures, discovery documents, pretrial disclosures, or other 

materials filed in this proceeding, (11) all corporate registration and formation documents and dissolution 

documents, (12) all assignments on file with the U.S. Patent and Trademark Office.  To the extent this 

interrogatory calls for a narrative from Respondent and to the extent Respondent has inadvertently failed to 

recall each and every single document, fact, or circumstance upon which it relies in defending against 

Petitioner’s baseless claims, Respondent specifically reserves the right to supplement and amend this 
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response.   

 

INTERROGATORY NO. 24: 

Identify all persons having knowledge of the denials asserted in Respondent's Answer to the Petition to 

Cancel, and describe the substance of those persons' knowledge. 

 

ANSWER: 

Respondent declines to provide a narrative answer to this interrogatory because the interrogatory asks for 

information that is available from its business and electronically stored records.  Fed. R. Civ. P. 33(d). 

Respondent would refer Petitioner to documents produced by Respondent in this case and Respondent’s 

Rule 26(a)(1) disclosures for a list of those individuals Respondent believes have the most knowledge about 

the facts of this case.  Subject to the foregoing,  

John Paccuca, Blue Stream Services, Inc., 850 Vandalia Street, Suite 120, Collinsville, IL 62234.  It is 
believed that Mr. Paccuca has information and knowledge regarding Respondent’s priority of use over that 

of Petitioner.   

 
Travis Barnaby, 4620 Industrial Street, Suite C, Rowlett, TX 75088, an employee of Barnaby Heating & Air 

and has worked in Respondent’s office and it is believed that Mr. Barnaby has information and knowledge 

regarding Respondent’s priority of use over that of Petitioner.   

 
Shelby Cuellar, 4800 Northway Drive, Apartment 2N, Dallas, TX 75206, the nephew of Respondent’s Mr. 

Charlie Barnaby, an employee of Barnaby Heating & Air and has worked in Respondent’s office and it is 

believed that Mr. Barnaby has information and knowledge regarding Respondent’s priority of use over that 
of Petitioner.  

 

Thomas Dougherty, 6305 Carrizo Drive, Granbury, TX 76049.  It is believed that Mr. Dougherty has 

information and knowledge regarding Respondent’s priority of use over that of Petitioner.   
  

Paul Riddle, Vice President of Operations for Clockwork Home Services.  Mr. Riddle has information 

regarding the history and use of the COMFORTCLUB mark by Barnaby, prior to use of the Mark by 
Petitioner.   

 

Randy Kelley, 1510 Stevens St., The On Time Experts, Dallas, Texas 75218.  Mr. Kelley is a former 

franchisee of Petitioner and it is believed that Mr. Kelley has information pertaining to Petitioner’s use of 

the “Comfort Club” mark.  Mr. Kelly is a former franchisee of Petitioner’s and has knowledge of 

Respondent’s priority of use of the COMFORTCLUB mark over that of Petitioner.   
 

Mr. Jay Rol, Rol Air, Plumbing and Heating, 7510 Lannon Avenue NE, Albertville, MN 55301.  Mr. Rol is 

a current user of the COMFORTCLUB mark under license from McAfee Heating & Air Conditioning, Inc. 
and has information pertaining to McAfee Heating & Air’s use of the COMFORTCLUB mark in 

commerce.    
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Juli Cordray Barnaby Heating & Air LLC, 4620 Industrial Street, Suite C, Rowlett, TX 75088.  Ms. 

Cordray is an employee of Barnaby Heating & Air and was in the office during Mr. Barnaby’s telephone 
conversations with Petitioner’s employee, Mr. Paul Riddle. 

  

Greg McAfee, McAfee Heating & Air Conditioning, Inc., 4770 Hempstead Station Dr., Kettering, Ohio 

45429.  Mr. McAfee is the owner of McAfee Heating & Air Conditioning, Inc., the current assignee of the 
COMFORTCLUB mark from Respondent.  It is believed that Mr. McAfee has knowledge of McAfee’s 

priority over that of Petitioner, given McAfee’s use of the COMFORTCLUB mark in commerce since 1999.  

See the documents produced in response to various Requests for Production, submitted herewith.   
 

Charlie Barnaby owns and operates Barnaby Heating & Air and has intimate knowledge of the conception, 

development, marketing, and continuous use of the COMFORTCLUB mark by Respondent since the Fall or 
Winter of 2007 and first use in commerce beginning at least as early as January 2008.     

 

Deborah Barnaby, R.N. co-owner of Barnaby Heating & Air, LLC, who has knowledge of the conception, 

development, marketing, and continuous use of the COMFORTCLUB mark by Respondent since the Fall or 
Winter of 2007 and first use in commerce beginning at least as early as January 2008.   

 

Scott Boose, former President of Clockwork Home Services, Inc. who has knowledge of the dates 
Respondent sent cease and desist correspondence to a One Hour Heating and Air franchisee regarding the 

use of Respondent’s COMFORTCLUB mark.  

 
Steven Thrasher, former counsel of Respondent, who drafted a cease and desist correspondence to 

Clockwork Home Services, Inc.  

 

John Pare, former Secretary of Clockwork, Inc. and counsel for Petitioner, who has knowledge of the sell 
and dissolution of Clockwork Home Services, Inc., the merger of various entities, including Electricians 

Success International, LLC, Plumbers Success International, LLC, and Roofers Success International, LLC 

with AirTime, LLC, the sale of AirTime, LLC to Aquila Investments, LLC, the parties to any contract 
between Respondent and AirTime, LLC or Respondent and Success Academy, LLC or New Millennium 

Academy, LLC., the assignment of Clockwork Home Services, Inc.’s or Clockwork, Inc.’s or Clockwork 

IP, LLC’s trademarks to Aquila Investments, LLC in 2013.   

 
Rebecca Cassel, President of Aquila Investments, LLC who has knowledge of the dissolution and/or merger 

of AirTime, LLC, and the assignment of intellectual property to Aquila Investments, LLC.   

 
Robert R. Beckmann, former Secretary of VenVest Ventures, Inc. who has knowledge of the merger of 

VenVest Ventures, Inc. with Clockwork Home Services, Inc.   

 
Robin Faust, formerly with Success Academy, who received and sent emails from and to Respondent’s 

Charles Barnaby regarding the January 2008 advertisement showing Respondent’s use of the 

COMFORTCLUB mark prior to attending any Success Academy Senior Technician Training.   

 
Any and all employees of Success Academy.   

 

Any and all employees of AirTime, LLC.  These individuals have knowledge of the materials that are 
shared with independent contractors who are members of AirTime 500, versus the proprietary materials that 

are shared with Clockwork Home Services, Inc. franchisees.   
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Sean Collin, of Pitts & Eckel, P.C., who has knowledge of the transfer and assignment of intellectual 

property to Aquila Investment, LLC and the dissolution of Clockwork Home Services, Inc. and Clockwork, 
Inc.  

 

Any and all employees of Respondent.   

 

INTERROGATORY  NO. 25: 

Identify all persons having knowledge of allegations and facts which you asserted in these interrogatory 

responses and describe the substance of those persons' knowledge. 

 

ANSWER: 

Respondent incorporates its response to Interrogatory No. 25 herein. 

 

INTERROGATORY NO. 26: 

Identify each person whom Respondent may call to testify on his behalf in this Cancellation.   

 

ANSWER: 

Respondent incorporates its response to Interrogatory No. 25 herein  

 

INTERROGATORY  NO. 27: 

Describe all facts and identify all documents and things relating to and supporting Respondent's Affirmative 

Defenses in its Answer to Petitioner's Petition to Cancel. 

Identify all documents and things on which Respondent intends to rely in this Cancellation. 

 

ANSWER: 

 

Respondent will rely on any and all documents that tend to support its defenses in this case, including, but 

not limited to any and all documents identified in Interrogatories Nos. 1 – 26, above.  Respondent 

specifically reserves the right to supplement this response.   

 

RESPONDENT’S OBJECTIONS AND RESPONSES TO PETITIONER’S FIRST REQUESTS 

FOR THE PRODUCTION OF DOCUMENTS AND THINGS 

 

REQUEST FOR PRODUCTION NO. 1: 

All documents and things identified in Respondent's responses to Petitioner's First Set of Interrogatories to 
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Respondent served in connection with this Cancellation. 

ANSWER: 

See documents produced herewith.   

 

REQUEST FOR PRODUCTION NO. 2: 

 

All documents and things not identified in Respondent's responses to Petitioner's First Set of 

Interrogatories to Respondent which nonetheless were reviewed or relied upon by Respondent in preparing 

answers to said Interrogatories,  or which support Respondent's responses thereto. 

ANSWER: 

See documents produced herewith.   

 

REOUEST FOR PRODUCTION NO. 3: 

 

All documents and things relating to the following: 

 

(a) Respondent's creation, selection, development, clearance, approval, and adoption of 

Respondent's Mark, including all documents relating to any trademark searches which were conducted by 

or for Respondent in connection with Respondent's Mark, the results thereof, and samples of any marks or 

names considered and rejected. 

(b) The content or result of any meeting or discussion at which Respondent's consideration, 

acquisition, selection, approval, or adoption of Respondent's Mark were discussed; 

 

(c) Further investigations conducted by or on behalf of Respondent into the current status of 

any marks uncovered by trademark searches which were conducted by or for Respondent in connection 

with Respondent' s Mark; 

(d) Information, notice, or opinion(s) concerning conflict or potential conflict associated 

with your adoption, use, or registration of Respondent's Mark; 

(e) All communications in which a person has recommended or cautioned against 
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Respondent's acquisition, selection, development, adoption , or use of Respondent' s Mark; and 

(f) All information, notices, or opinions concerning the availability of Respondent' s Mark for use or 

registration. 

ANSWER: 

See documents produced herewith.   

 

REQUEST FOR PRODUCTION NO. 4: 

 

All documents and things  relating  to communications  issued  or  received  by  Respondent  relating  to 

Respondent's  Mark. 

ANSWER: 

See documents produced herewith.   

 

REQUEST FOR PRODUCTION NO. 5: 

 
All documents and things relating to communications issued or received by Respondent relating to 

Petitioner's Marks. 

ANSWER: 

See documents produced herewith.   

 

REQUEST FOR PRODUCTION NO. 6: 

 

All documents and things relating to the first use anywhere and the first use in commerce of Respondent's 

Mark by or on behalf of Respondent. 

ANSWER: 

See documents produced herewith.   

 

REQUEST FOR PRODUCTION NO. 7: 

 

All documents and things relating to or identifying the nature of Respondent's business, including all 
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products and services ever offered by Respondent. 

ANSWER: 

See documents produced herewith.   

 

REQUEST FOR PRODUCTION NO. 8: 

 
Representative examples - such as products, labels, packaging, tags, brochures, advertisements, promotional 

items, point of sale displays, websites, informational literature, stationery, invoices, or business cards - 

showing each and every variation in the form of Respondent's Mark which Respondent (or other parties 

with Respondent's consent) has used, uses, or plans to use depicting Respondent's Mark.  

ANSWER: 

See documents produced herewith.   

 

 

REQUEST FOR PRODUCTION NO. 9: 

All documents and things relating to any plans which Respondent has to expand the types of goods or 

services currently offered under Respondent's Mark. 

ANSWER: 

See documents produced herewith.   

 

REQUEST FOR PRODUCTION NO. 10: 

 

All documents and things relating to the types of customers to whom Respondent has provided or is 

providing products or services identified by Respondent' s Mark. 

ANSWER: 

See documents produced herewith.   

 

REQUEST FOR PRODUCTION NO. 11: 
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All documents supporting or negating Respondent's priority and ownership of COMFORTCLUB, 

including all documents and things relating to the first use anywhere and the first use in commerce of 

Petitioner's Mark. 

ANSWER: 

See documents produced herewith.   

 

 

REQUEST FOR PRODUCTION NO. 12: 

 

All agreements and policies between Petitioner and Respondent, Respondent and SGI, and Respondent 

and AirTime 500. 

ANSWER: 

There are no agreements or policies between Respondent and Petitioner.  There are no agreements or 

policies between Respondent and SGI.  There are no agreements or policies between Respondent and 

AirTime 500.  Subject to the foregoing, see documents produced herewith.   

 

 

REQUEST FOR PRODUCTION NO. 13: 

 

All written communications between Petitioner and Respondent, Respondent and SGI, and Respondent 

and AirTime 500. 

ANSWER: 

There are no written communications between Respondent and Petitioner.  For any correspondence between 

SGI or AirTime 500 and Respondent, see responsive documents attached hereto.  

REQUEST FOR PRODUCTION NO. 14: 

 

All documents and things relating to Respondent's attendance of any Success Day or Success Academy 

events, CONGRESS franchise events, SGI EXPO events, BRAND DOMINANCE events, and Senior 

Tech events, including without limitation all 2008 events and sessions. 

ANSWER: 
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Respondent did not attend CONGRESS franchise events, SGI EXPO events, and BRAND DOMINANCE 

events.  For documents responsive to the remainder of this request, see documents produced herewith.  

 

REQUEST FOR PRODUCTION NO. 15: 

 

All documents and things relating to Respondent's past, present, and future marketing plans and methods for 

products or services identified by Respondent's Mark. 

 

ANSWER: 

See responsive documents attached hereto.  

 

REQUEST FOR PRODUCTION NO. 16: 

 
All documents and things relating to your distribution of and trade channels for the services identified by 

 
Respondent' s Mark. 

 

ANSWER: 

See responsive documents attached hereto.  

 

REQUEST FOR PRODUCTION NO. 17: 

 

All documents and things relating to communications between Respondent and third parties concerning the 

advertisement or promotion of Respondent's Mark. 

ANSWER: 

See responsive documents attached hereto.  

REQUEST FOR PRODUCTION NO. 18: 

 

All documents and things relating to communications between Respondent and any third party, including 

consumers, concerning Respondent's Mark or Petitioner's Mark. 

ANSWER: 

Respondent does not possess documents relating to communications between Respondent and any third 

party, including consumers, concerning Petitioner's Mark.  The documents responsive to the remainder of 

this request are produced herewith.   
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REQUEST FOR PRODUCTION NO. 19: 

 
All documents and things relating to expenses for advertisement or promotion of Respondent's Mark, 

including all documents that summarize or tabulate existing or projected advertising expenditures and 

expenses associated with Respondent's use of Respondent's Mark. 

ANSWER: 

See responsive documents attached hereto.  

 

REQUEST FOR PRODUCTION NO. 20: 

 

All documents and things relating to communications between Respondent and any third party, including 

consumers and Petitioner franchisees, concerning products and services on which Respondent uses, or has 

used, the term COMFORTCLUB in commerce. 

ANSWER: 

Petitioner does not have franchisees.  None.   

 

REQUEST FOR PRODUCTION NO. 21: 

 
All documents and things relating to Petitioner 's Marks, including all documents and things relating to any 

search, inquiry, investigation, or marketing survey that has been, is being, or will be conducted relating to 

Petitioner's Mark. 

ANSWER: 

Respondent intends on relying on every single assignment or transfer made by Clockwork Home Services, 

Inc. and Aquila Investments, Inc. which may be obtained by any party to this proceeding by accessing the 

U.S. Patent and Trademark Office records, Assignments and Recording Division.  

 

REQUEST FOR PRODUCTION NO. 22: 

 

All documents and things relating to any possibility of confusion, mistake, or deception as to the source 

 

of original or sponsorship of any product or service arising out of use of Respondent's Mark. 



 
PAGE 25 OF 50 

 

ANSWER: 

None.  

REQUEST FOR PRODUCTION NO. 23: 

 

All documents  and  things relating  to any  likelihood  of confusion,  deception  or  mistake  between 

 

Respondent's Mark and Petitioner's Marks, including Petitioner's Mark as used by licensee. 

 

ANSWER: 

None. 

 
REQUEST FOR PRODUCTION NO. 24: 

 

All documents and things relating to any instances of actual confusion between Respondent's Mark and 

Petitioner's Marks, including but not limited to documents and things relating to misdirected mail, e-mail, 

or telephone calls. 

ANSWER: 

None.   

 

REQUEST FOR PRODUCTION NO. 25: 

 

All documents and things relating to any instances of actual confusion regarding a connection between 

Petitioner or Petitioner's services and Respondent. 

ANSWER: 

None. 

 

REQUEST FOR PRODUCTION NO. 26: 

 
All  documents and  things  relating to  Respondent's communications with  third  parties  regarding this 

proceeding. 

ANSWER: 
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See responsive documents attached hereto.  

 

REQUEST FOR PRODUCTION NO. 27: 

 

All documents and things relating to any communications between Respondent and Petitioner concerning 

Respondent's Mark. 

ANSWER: 

See responsive documents attached hereto.  

 

REQUEST FOR PRODUCTION NO. 28: 

 

All documents and things relating to any communications between Respondent and any other party who 

has used or owns any rights in any names or marks, including design marks, which are comprised of or 

include the words COMFORT or CLUB. 

ANSWER: 

See responsive documents attached hereto.  

 

REQUEST FOR PRODUCTION NO. 29: 

 

All documents and things relating to the strength or distinctiveness of Respondent's Mark or Petitioner 's 

Mark. 

ANSWER: 

See responsive documents attached hereto.  

 

REQUEST FOR PRODUCTION NO. 30: 

 

All documents and things relating to any application(s) submitted by Respondent to register, maintain, or 

 

modify Respondent's Mark on any trademark register worldwide, and any registration(s) issued as a result 

 
thereof. 

 

ANSWER: 
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See responsive documents attached hereto.  

 

REQUEST FOR PRODUCTION NO. 31: 

 

All documents and things identified in Respondent's Initial Disclosures. 

 

ANSWER: 

See responsive documents attached hereto.  

 

REQUEST FOR PRODUCTION NO. 32: 

 

All documents and things not identified in Respondent's Initial Disclosures which nonetheless were 

reviewed or relied upon in preparing Respondent's Initial Disclosures. 

ANSWER: 

See responsive documents attached hereto.  

REQUEST FOR PRODUCTION NO. 33: 

 

All documents showing or relating to Respondent's awareness of, and  first dates of awareness of 

Petitioner's Mark. 

ANSWER: 

Respondent is not aware that Petitioner owns any mark.  

 

REQUEST FOR PRODUCTION NO. 34: 

 
All documents and things showing use of the term COMFORTCLUB in commerce by Respondent  in 

connection with the sale, offer for sale, and/or distribution of any product or service at any time. 

ANSWER: 

See responsive documents attached hereto.  

 

REQUEST FOR PRODUCTION NO. 35: 

 

All documents relating to or detailing Respondent's selection of Respondent's Mark and the decision to file 
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a U.S. Trademark application for COMFORTCLUB. 

ANSWER: 

See responsive documents attached hereto.  

REQUEST FOR PRODUCTION NO. 36: 

 

All documents relating to the goods and services with which Respondent's Mark has been, is intended to 

be, or is currently used. 

ANSWER: 

See responsive documents attached hereto.  

REQUEST FOR PRODUCTION NO. 37: 

 
All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraph 8 

of Petitioner's Petition to Cancel in this proceeding that "Respondent, Barnaby Heating and Air, has been 

an AirTime member and licensee of Petitioner since August 21, 2007." 

ANSWER: 

See responsive documents served herewith. 

REQUEST FOR PRODUCTION NO. 38: 

 

All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraph 

22 of Petitioner's Petition to Cancel in this proceeding that "Petitioner introduced its COMFORTCLUB 

mark at CONGRESS in 2006 ... and has come to be associated with the maintenance plans offered by 

franchisees and member affiliates for the performance and delivery of home heating, air conditioning and 

ventilation services." 

ANSWER: 

See responsive documents served herewith. 

 

 
REQUEST FOR PRODUCTION NO. 39: 

 

All documents and things upon which Respondent bases its denial of Petitioner' s allegation in paragraph 
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23 of Petitioner's Petition to Cancel in this proceeding that "Petitioner has priority based upon its prior use 

and contractual ownership of Petitioner's 'COMFORTCLUB' Mark." 

ANSWER: 

See responsive documents served herewith. 

 

REQUEST FOR PRODUCTION NO. 40: 

 
All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraph 

23 of Petitioner's Petition to Cancel in this proceeding that Respondent's COMFORTCLUB mark is 

virtually identical to Petitioner's COMFORTCLUB in sound, appearance, connotation, and form. 

ANSWER: 

See responsive documents served herewith. 

REQUEST FOR PRODUCTION NO. 41: 

 
All documents and things upon which Respondent bases its denial of Petitioner's allegation in paragraphs 

36 and 37 of Petitioner's Petition to Cancel in this proceeding. 

ANSWER: 

See responsive documents served herewith. 

 

REQUEST FOR PRODUCTION NO. 42: 

 

All documents and things upon which Respondent bases its other denials and admissions in Respondent's 

Answer to the Petition to Cancel in this proceeding. 

ANSWER: 

See responsive documents served herewith. 

 

REQUEST FOR PRODUCTION NO. 43: 

 

All documents and things upon which Respondent bases its First Affirmative Defense in paragraph 41 - 

 

Failure to State a Claim. 
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ANSWER: 

See responsive documents served herewith. 

 

REQUEST FOR PRODUCTION NO. 44: 

 
All documents and things upon which Respondent bases its Second Affirmative Defense in paragraph 42- 

Priority. 

 

ANSWER: 

See responsive documents served herewith. 

 
REQUEST FOR PRODUCTION NO. 45: 

 

All documents and things upon which Respondent bases its Third Affirmative Defense in paragraph 43 - 

Fair Use. 

 

ANSWER: 

See responsive documents served herewith. 

 

REQUEST FOR PRODUCTION NO. 46: 

 

All documents and things upon which Respondent bases its Fourth Affirmative Defense in paragraph 44 - 
Statute of Limitations. 

 

ANSWER: 

See responsive documents served herewith. 
 

REQUEST FOR PRODUCTION NO. 47: 

 
All documents and things upon which Respondent bases its Fifth Affirmative Defense in paragraph 45 - 

Estoppel. 

ANSWER: 

See responsive documents served herewith. 

REQUEST FOR PRODUCTION NO. 48: 

 
All documents and things upon which Respondent bases its Sixth Affirmative Defense in paragraph 46 - 

Laches. 



 
PAGE 31 OF 50 

ANSWER: 

See responsive documents served herewith. 

 

REQUEST FOR PRODUCTION NO. 49: 

 
All documents and things upon which Respondent bases its Seventh Affirmative Defense in paragraph 47 -
Acquiescence. 

 

ANSWER: 

See responsive documents served herewith. 

 

REQUEST FOR PRODUCTION NO. 50: 

All documents and things upon which Respondent bases its Eighth Affirmative Defense in paragraph 48 - 

No Liability. 

ANSWER: 

See responsive documents served herewith. 

 

REQUEST FOR PRODUCTION NO. 51: 

 

All documents and things upon which Respondent bases its Ninth Affirmative Defense in paragraph 49 - No 

Standing. 

ANSWER: 

See responsive documents served herewith. 

 

REQUEST FOR PRODUCTION NO. 52: 

 

All documents and things upon which Respondent bases its Tenth Affirmative Defense in paragraph 50 -  

Non-Use and Abandonment. 

 

ANSWER: 

See responsive documents served herewith. 
REQUEST FOR PRODUCTION NO. 53: 

 
All documents and things upon which Respondent bases its Eleventh Affirmative Defense in paragraph 51. 

ANSWER: 
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See responsive documents served herewith. 

REQUEST FOR PRODUCTION NO. 54: 

 

All documents and things identified in Respondent's Answer to the Petition to Cancel in this proceeding. 

 

ANSWER: 

See responsive documents served herewith. 

 
REQUEST FOR PRODUCTION NO. 55: 

 

All documents referring or relating to Respondent' s uses of any term  comprised  of or containing 

"COMFORT " and/or "CLUB" including but not limited to use as the common commercial name for a type 

of product or service, to describe a feature or characteristic of any product or service, as a verb, or in 

lowercase letters. 

ANSWER: 

See responsive documents served herewith. 

 

REQUEST FOR PRODUCTION NO. 56: 

 

All documents and things sufficient to identify the particular market or market segment in which 

Respondent's services compete, and all competitors. 

ANSWER: 

See responsive documents served herewith. 

REQUEST FOR PRODUCTION NO. 57: 

 

Representative examples of advertising and promotional materials in each media used (e.g., print, 

television, radio, internet, direct mail, billboards) featuring, displaying, or containing Respondent's Mark  

ANSWER: 

See responsive documents served herewith. 

REQUEST FOR PRODUCTION NO. 58: 

Representative samples of all websites, advertisements, catalogs, brochures, posters, flyers, and any other 
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printed or online promotional materials that have ever been used by Respondent in connection with 

Respondent's Mark. 

ANSWER: 

See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 59: 

 

Documents sufficient to show all media (e.g., print, television, radio, internet, direct mail, billboards) in 

which Respondent has advertised or promoted Respondent's Mark, including but not limited to media 

schedules and advertising plans. 

ANSWER: 

See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 60: 

 

Documents sufficient to show the type, identity, and geographic distribution of all media in which 

Respondent has advertised or intends to advertise goods and services using Respondent's Mark. 

ANSWER: 

See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 61: 

 
All press releases, articles, and clippings relating to or commenting upon Respondent's Mark or 

Respondent's services. 

ANSWER: 

See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 62: 
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Documents sufficient to show all forms in which Respondent has depicted, displayed, or used 

Respondent's Mark, including but not limited to all designs, stylizations, and/or logos. 

ANSWER: 

See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 63: 

 

To the extent not covered by other requests, all documents referring or relating to investigations, searches, 

research focus groups, reports, surveys, polls, studies, searches, and opinions conducted by or for 

Respondent relating or referring to Respondent's Mark. 

ANSWER: 

See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 64: 

 
All documents referring or relating to any objections Respondent has received concerning his use and/or 

registration of Respondent's Mark. 

ANSWER: 

See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 65: 

 

Documents sufficient to identify the annual sales revenues in units from sales of goods and services by 

Respondent under Respondent's Mark.  

ANSWER: 

To the extent these materials exist, see responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 66: 

Documents sufficient to identify any advertising expenses incurred by Respondent in connection with use 

of Respondent' s Mark. 
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ANSWER: 

See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 67: 

 
Documents sufficient to identify the annual advertising and promotional expenditures for Respondent's 

Goods from the first use of Respondent's Mark to the present. 

ANSWER: 

To the extent these materials exist, see responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 68: 

 

All documents referring or relating to Respondent's annual expenditures for developing and marketing 

Respondent's Mark. 

ANSWER: 

See responsive documents served herewith.  

REQUEST FOR PRODUCTION NO. 69: 

 
All documents referring or relating to judicial or administrative proceedings in any forum referring or 

relating to Respondent' s Mark and/or Respondent's Goods, other than this proceeding. 

ANSWER: 

  None. 

REQUEST FOR PRODUCTION NO. 70: 

 

All documents referring or relating to all adversarial proceedings to which Respondent has been a party , 

including domain name disputes, inter-party proceedings before the U.S. Trademark Trial & Appeal Board 

or other nation 's trademark offices, or lawsuits filed in a court anywhere in the world. 

ANSWER: 

None.  
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REQUEST FOR PRODUCTION NO. 71: 

 
All documents referring or relating to agreements Respondent has entered into (oral or written) relating to 

Respondent's Mark, including but not limited to development agreements, license agreements, co- 

branding agreements, consent agreements, coexistence agreements, assignments, settlement agreements, 

and advertising agreements. 

ANSWER: 

See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 72: 

 

All documents and things sufficient to identify all uses of Respondent's Mark by Respondent or 

Respondent's licensees, including use in marketing materials, internal materials, and Respondent's 

websites. 

ANSWER: 

See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 73: 

 
All documents and things sufficient to identify the meaning of Respondent's Mark and the messages that 

Respondent intends to convey to consumers with respect to Respondent's Mark. 

ANSWER: 

  See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 74: 

 

All documents and things sufficient to identify the ways in which the type of consumer to whom 

Respondent has been marketing or will market its goods and services under Respondent's Mark is different 

from the type of consumer to whom Respondent believes Petitioner is marketing its goods and services. 

ANSWER: 
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See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 75: 

 

All documents referring or relating to all known third-party uses of terms comprised of or containing 

"Comfort" and "Club" in connection with HVAC or any other goods or services offered by Respondent, 

or use of "comfortclub" as the common commercial name for a type of product or service, to describe a 

feature or characteristic of any product or service, as a verb, or in lowercase letters. 

ANSWER: 

To the extent these materials are in Respondent’s possession, see responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 76: 

 

All documents relied upon by Respondent to support the allegation in its application for U.S. Registration 

No. 3,618,331 that "to the best of his/her knowledge and belief no other person, firm, corporation, or 

association has the right to use the mark in commerce, either in the identical form thereof or in such near 

resemblance thereto as to be likely, when used on or in connection with the goods/services of such other 

person, to cause confusion, or to cause mistake, or to deceive." 

ANSWER: 

See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 77: 

 

All documents relied upon by Respondent to support the allegation in its application for U.S. Registration 

No. 3,618,331 that Respondent was the rightful "owner of the trademark/service mark sought to be 

registered." 

ANSWER: 

See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 78:  
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All documents  referring  or  relating  to  any  and  all  interactions  Respondent  had  with  Petitioner  or 

Petitioner's legal representatives prior to the filing of its application for U.S. Registration No. 3,618,331.   

ANSWER:  None.  

REQUEST FOR PRODUCTION NO. 79: 

All documents referring or relating to Respondent's reasons for selecting the mark "COMFORTCLUB" as a 

compounded or unitary mark. 

ANSWER:  See responsive documents served herewith.  

 

REQUEST FOR PRODUCTION NO. 80: 

 

All documents referring or relating to the similarity of Respondent's COMFORTCLUB mark and 

Petitioner's COMFORTCLUB mark. 

ANSWER:  Petitioner does not own a COMFORTCLUB mark, so none. 

REQUEST FOR PRODUCTION NO. 81: 

 

All documents referring or relating to the priority and seniority of Petitioner's COMFORTCLUB mark.  

ANSWER:  None. 

 

REQUEST FOR PRODUCTION NO. 82: 

All documents referring or relating to the similarity in the services listed in the Respondent's Mark and the 

services marketed or sold by Petitioner under Petitioner's Mark. 

ANSWER:  Not applicable, as Petitioner and Respondent are not similar entities.  Petitioner is not a provider 

of air conditioning and heating services.   

 

REQUEST FOR PRODUCTION NO. 83: 

 
All documents and things relating to Respondent's  document  retention  and  destruction policies or 
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guidelines, if any, which may relate to documents covered by any request herein. 

ANSWER:  None.  

 

REQUEST FOR PRODUCTION NO. 84: 

 

All documents Respondent intends to introduce into evidence in this proceeding. 

 

ANSWER:  Respondent has not made a determination as to which documents Respondent intends to introduce 

into evidence in this proceeding.  When the time comes for the introduction of evidence, Respondent may, or 

may not, introduce each and every document produced herewith, including any and all documents on which 

Petitioner may or may not introduce.   

 

REQUEST FOR PRODUCTION NO. 85: 

 

All documents on which Respondent intends to rely during the testimony period in support of 

Respondent's case and all other documents relating to such documents. 

ANSWER:  Respondent has not made a determination as to which documents Respondent intends to rely upon 

during the testimony period.  When the testimony period opens, Respondent may, or may not, rely on each and 

every document produced herewith, including any and all documents on which Petitioner may rely or may not 

rely.   

 

REQUEST FOR PRODUCTION NO. 86: 

 

For each fact witness whom Respondent intends to call in this proceeding, please produce the following: 

 

(a) A resume or employment history; 

 

(b) A written report containing a complete statement of all of his or her opinions and 

conclusions relevant to this case and the grounds therefor; and 

(c) Other information considered by the witness in forming his or her 
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opinions.  

ANSWER:  None. 

 

REQUEST FOR PRODUCTION  NO. 87: 

All documents and things supporting cancellation of Respondent's Mark because Respondent perpetrated 

fraud on the USPTO. 

ANSWER:  None. 

 

REQUEST FOR PRODUCTION NO. 88: 

 

All documents and things supporting Respondent' s position that it did not perpetrate fraud on the USPTO 

with respect to Respondent's Mark. 

ANSWER:  See responsive documents attached hereto. 

 

REQUEST FOR PRODUCTION NO. 89: 

 

All documents and things relating to each expert witness Respondent has engaged in connection with this 

proceeding, including but not limited to, resumes, curriculum vitae, references, promotions, matters, 

opinions, reports, exhibits, and communications concerning any issue presented or considered herein. 

ANSWER:  None. 

 

REQUEST FOR PRODUCTION NO. 90: 

 

Any written report, memorandum, opinion, or other written documents and things regarding either 

Respondent's Mark or Petitioner's Marks that was prepared by any expert witness, regardless of whether 

Respondent presently intends to call such expert witness in this proceeding. 

ANSWER:  None. 
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RESPONDENT’S OBJECTIONS AND RESPONSES 

TO PETITIONER’S FIRST REQUESTS FOR ADMISSION 

 

REQUEST FOR ADMISSION NO. 1: 

Respondent has no valid rights in the mark COMFORTCLUB or any variation thereof.   At no time was 

Respondent the owner of COMFORTCLUB.  

ANSWER:  Denied.  

 
REQUEST FOR ADMISSION NO. 2: 

 

Petitioner  is the  rightful  owner  of  the COMFORTCLUB  Mark  as  used  for Petitioner's services  and 

Respondent's services in the U.S. 

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION NO. 3: 

 

At no time was Respondent the owner of COMFORTCLUB.  

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION  NO.  4: 

Petitioner's Mark has been in use in interstate commerce by Petitioner and/or licensees of Petitioner since at 

least as early as 2006. 

 
ANSWER:  Denied.  

 
REQUEST FOR ADMISSION NO. 5: 

 

Respondent has been an AirTime 500 member and licensee of Petitioner since August 21, 2007, by signing 

the AirTime Member Agreement, Respondent agreed that "AirTime wholly owns and/or has protectable 

legal rights in and to the AirTime Resources whether ...(b) the AirTime Resources are subject to copyright, 

trademark ,tradename, and/or patent rights of AirTime ..."  In the Member Agreement, Respondent agreed 
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"[n]ot to use any or all of the AirTime Resources for any purpose other than your valid participation in the 

AirTime Program . ..[and N]othing in this Agreement shall be construed as conveying to you ...(ii) any 

license to use, sell, exploit, .copy or further develop any such AirTime Resources." Petitioner's Mark falls 

under the umbrella of the term "AirTime Resources" as described in said Member Agreement. 

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION NO. 6: 

 

Respondent attended an SGI "Senior Tech" course in March, 2008.  Petitioner's COMFORTCLUB Mark 

and Petitioner's services were discussed and promoted to Airtime members and licensees at the SGI 

"Senior Tech" course in March, 2008. 

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION NO. 7: 

 
Respondent, without the authorization of Petitioner, filed Application No. 77/420,784 for 

COMFORTCLUB after attending an SGI course covering Petitioner's services rendered under Petitioner's 

Mark. 

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION NO. 8: 

 

At all relevant times, Respondent's use of COMFORTCLUB was only as a licensee of Petitioner pursuant 

to Respondent's AirTime Member Agreement. Respondent was never an owner of the COMFORTCLUB 

mark. 

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION NO. 9: 

 
Respondent' s Application No. 77/420,784 for Respondent's Mark was filed fraudulently. Respondent' s 
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Mark is thus void. 

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION NO. 10: 

 
Petitioner used the mark COMFORTCLUB in U.S. commerce before any use of the mark 

COMFORTCLUB in U.S. commerce by Respondent commenced. 

 

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION NO. 11: 

 

Prior to March 13, 2008, the filing of Application No. 77/420,784, Respondent was aware of Petitioner's 

senior and prior right in Petitioner's Mark for both Petitioner's services and Respondent's services. 

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION NO. 12: 

 
Respondent's Mark is identical to Petitioner's Mark.  

 

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION NO. 13: 

Respondent's Mark is confusingly similar to Petitioner's Mark.   

ANSWER:  Denied.  
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REQUEST FOR ADMISSION NO. 14: 

Respondent's services are the same as Petitioner's services.  

ANSWER:  Denied.  

REQUEST FOR ADMISSION NO. 15: 

Respondent's services are sold through the same channels of trade as Petitioner's services and directed to the 

same consumers. 

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION NO. 16: 

 

Respondent is no longer an AirTime Member and is using the COMFORTCLUB mark without 

authorization from Petitioner. 

ANSWER:  Denied.  

REQUEST FOR ADMISSION NO. 17: 

 

Respondent's Mark so closely resembles Petitioner's Mark such as to cause confusion, mistake, or 

deception, and/or to cause the consuming public to believe that Respondent's services marketed or sold in 

connection with Respondent's Mark originate with or are sponsored, endorsed, licensed, authorized and/or 

affiliated or connected with Petitioner and/or Petitioner' s services in violation of Section 2(d) of 

the Lanham Act. 

 
ANSWER:  Denied.  

 
REQUEST FOR ADMISSION NO. 18: 

 

Petitioner is and will be damaged by registration of Respondent's Mark.  

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION NO. 19: 
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Petitioner's rights in Petitioner's Mark predate any use by Respondent of Respondent' s Mark in U.S. 

commerce. 

ANSWER:  Denied.  

REQUEST FOR ADMISSION NO. 20: 

 

All use of the COMFORTCLUB mark by Respondent inured to the benefit of Petitioner, the rightful 

owner of the COMFORTCLUB mark in the U.S.· 

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION NO. 21: 

 
On March 13, 2008, Respondent's Owner and Principle Partner, Mr. Charles Barnaby, was aware of 

Petitioner's senior rights in COMFORTCLUB but signed a fraudulent declaration in support of 

Respondent's Application No. 77/420,784, with an intent to deceive. the U.S. Trademark Office into 

granting registration of Respondent's Mark. 

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION NO. 22: 

 
On March 13, 2008, Respondent's Owner and Principle Partner, Mr. Charles Barnaby, was aware of that it 

was not the rightful owner of the COMFORTCLUB Mark and Application No. 77/420,784, but signed a 

fraudulent declaration in support of Respondent's application for registration of Respondent's Mark, with 

an intent to deceive the U.S. Trademark Office into granting registration of Respondent's Mark. 

ANSWER:  Denied.  

 

REQUEST FOR ADMISSION NO. 23: 

 

Respondent's Declaration in Application No. 77/420,784 stating that "to the best of his/her knowledge and 
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belief no other person, firm, corporation, or association has the right to use the mark in commerce, either in 

the identical form thereof or in such near resemblance thereto as to be likely, when used on or in 

connection with the goods/services of such other person, to cause confusion, or to cause mistake, or to 

deceive...." is  false. 

Answer:    

Denied. 

REQUEST FOR ADMISSION NO. 24: 

 

Petitioner established rights in the United States in its COMFORTCLUB Mark prior to 2008.  

 

Answer:  Denied. 

REQUEST FOR ADMISSION No. 25: 

Since as early as 2006, Petitioner has established extensive, common-law rights in COMFORTCLUB 

 
Mark. 

 

Answer:  Denied. 

REQUEST FOR ADMISSION NO. 26: 

 

Petitioner's rights in COMFORTCLUB date from prior to the filing date of Respondent's Mark or 

Respondent' s alleged use in United States commerce of Respondent's Mark.  

 

Answer:  Denied. 

 

REQUEST FOR ADMISSION NO. 27: 

Respondent' s Mark is not entitled to continued registration pursuant to Section 2(d) of the Trademark Act, 

15 U.S.C. § l 125(d) because it is likely to cause confusion with the Petitioner' s Mark. 

 

ANSWER:  Denied.  
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REQUEST FOR ADMISSION NO. 28: 

 

Applicant committed fraud on the U.S. Patent and Trademark Office.   

 

ANSWER:  Denied. 

 

REQUEST FOR ADMISSION NO. 29: 

Respondent's First Affirmative Defense in paragraph 41 of its Answer:  to Petitioner's Petition to Cancel is 

without merit and unsupported by evidence. 

ANSWER:  Denied. 

 

REQUEST FOR ADMISSION NO. 30: 

 
Respondent' s Second Affirmative Defense in paragraph 42 of its Answer:  to Petitioner's Petition to Cancel 

is without merit and unsupported by evidence. 

Answer:  Denied. 

 

REQUEST FOR ADMISSION NO. 31: 

 
Respondent' s Third Affirmative Defense in paragraph 43 of its Answer:  to Petitioner's Petition to Cancel 

is without merit and unsupported by evidence. 

Answer:  Denied.  

 

REQUEST FOR ADMISSION NO. 32: 

 
Respondent' s Fourth Affirmative Defense in paragraph 44 of its Answer to Petitioner's Petition to Cancel 

is without merit and unsupported by evidence. 

Answer:  Denied. 
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REQUEST FOR ADMISSION NO. 33: 

 

Respondent' s Fifth Affirmative Defense in paragraph 45 of its Answer to Petitioner' s Petition to Cancel is 

without merit and unsupported by evidence. 

Answer:  Denied.  

 

REQUEST FOR ADMISSION NO. 34: 

 

Respondent's Sixth Affirmative Defense in paragraph 46 of its Answer to Petitioner's Petition to Cancel is 

without merit and unsupported by evidence. 

Answer:  Denied.  

 

REQUEST FOR ADMISSION NO. 35:  

 

Respondent' s Seventh Affirmative Defense in paragraph 47 of its Answer to Petitioner's Petition to Cancel 

is without merit and unsupported by evidence. 

 

Answer:  Denied.  



 

Dated:  April 16, 2015 

 

Respectfully, 

 Barnaby Heating & Air, LLC 
  

 
 

 

 
/s/ Julie Celum Garrigue 

  JULIE CELUM GARRIGUE 

Celum Law Firm, PLLC 
11700 Preston Rd. 

Suite 660, PMB 560 

Dallas, Texas 75230 

P: 214.334.6065 
F: 214.504.2289 

E: Jcelum@celumlaw.com 

 
  Attorney for Respondent 

Barnaby Heating & Air, LLC 

 

CERTIFICATE OF SERVICE 
 

I hereby certify that a true copy of the foregoing RESPONDENT’S SECOND AMENDED 

RESPONSE TO PETITIONER’S FIRST SET OF INTERROGATORIES, FIRST REQUEST FOR 

PRODUCTION OF DOCUMENTS AND THINGS, AND FIRST REQUEST FOR ADMISSION 

was served on counsel for Petitioner and counsel for Co-Respondent, this 16th day of April 2015, by 

email and by sending the same via First Class Mail: 
 

 

Brad R. Newberg  

McGuireWoods, LLP  
1750 Tysons Boulevard  

Suite 1800  

Tysons Corner, VA 22102-4215  
T: 703.712.5061 (Direct Line)  

F: 703.712.5187  

Email: bnewberg@mcguirewoods.com 
 

Counsel for Petitioner, Clockwork IP, LLC 

 

Melissa Replogle, Esq. 
Replogle Law Office, LLC 

2312 Far Hills Ave., #145 

Dayton, OH 45419 

T: 937.369.0177 

F:  937.999.3924 

Email: melissa@reploglelawoffice.com 

 



 

Counsel for Co-Respondent            

          McAfee Heating & Air Conditioning, Inc. 
 

 
 

       _____/s/ Julie Celum Garrigue________ 

      JULIE CELUM GARRIGUE 
 



 
 
 
 

EXHIBIT H 
 
 
 
 
 
 
 
 
 



From: Julie Celum Garrigue

To: Newberg,  Brad R.

Cc: Melissa Replogle;  DeFord, Amanda L.

Subject: Re:  Failure to deliver  discovery

Date: Thursday, April 16, 2015 6:24:23 PM

Attachments: 4.16.2015-Response to Clockwork ROGS, RFPS and RFAS.pdf

Attached are Respondent’s discovery responses. 

I  will send the URL for the documents responsive to this discovery under separate
email. 

Julie Celum Garrigue

Celum Law Firm,  PLLC
11700 Preston Rd., Suite 660,  PMB 560
Dallas, TX 75230

P:  214-334-6065
F: 214-504-2289
E:  jcelum@celumlaw.com

This electronic message contains information from the CELUM LAW FIRM, PLLC that
may be privileged and confidential attorney work product or
attorney/client  communication. The information is intended to be for the use of
the addressee only.  I f  you are not the addressee, note that  any disclosure, copying,
distribution or use of the contents of this message is prohibited. I f  you received
this message in error,  please notify the sender immediately.

On Apr 15, 2015, at 2:06 PM, Newberg, Brad R. < BNewberg@mcguirewoods.com>
wrote:

We will allow you until this Thursday at 5:00 per your request to get us the “materials” as you put

it, but we consider materials—especially given that responses were due last week—to include

responsive documents.

 
Brad R. Newberg
McGuireWoods LLP
1750 Tysons Boulevard
Suite 1800
Tysons Corner, VA 22102-4215
703.712.5061 (Direct Line)
703.712.5187 (Fax)
bnewberg@mcguirewoods.com
http://www.mcguirewoods.com
Brad R. Newberg Profile

This e-mail may contain confidential or privileged information. If you are not the intended recipient,
please advise by return e-mail and delete immediately without reading or forwarding to others.
 
From:  jcelum@celumlaw.com [mailto: jcelum@celumlaw.com]  
Sent:  Wednesday,  April 15,  2015 2:50 PM

mailto:jcelum@celumlaw.com
mailto:BNewberg@mcguirewoods.com
mailto:melissa@reploglelawoffice.com
mailto:ADeFord@mcguirewoods.com
mailto:jcelum@celumlaw.com
mailto:BNewberg@mcguirewoods.com
mailto:bnewberg@mcguirewoods.com
http://www.mcguirewoods.com/
http://www.mcguirewoods.com/sitecore/content/McGuire-Woods/Home/People/N/Brad-R-Newberg.aspx
mailto:jcelum@celumlaw.com
mailto:jcelum@celumlaw.com


To:  Newberg,  Brad R.
Cc:  Melissa Replogle;  DeFord,  Amanda L.
Subject:  Re:  Failure to deliver discovery
 
Brad,
 
I have been working to get all of the updated responses to interrogatories completed and
verified by Mr. Barnaby.   It is his busiest time of the year and his business depends on him
to be there working each day.   I am working on it, but I cannot send you anything until he is
able to complete the responses.   
 
Given our agreement to extend the prettiest deadlines in this case, will you allow us until this
Thursday at 5:00 to get you the materials?  

Julie Celum Garrigue
214-334-6065
 
 

On Apr 15, 2015, at 11:38 AM, Newberg, Brad R. <BNewberg@mcguirewoods.com> wrote:

Julie, we still haven't received any responses or documents. 

Sent from my iPhone

On Apr 13, 2015, at 6:21 PM, Julie Celum Garrigue <jcelum@celumlaw.com>
wrote:

Hi Brad.  
 
I know this was on my calendar, but I have searched and searched
and do not see the entry.  I will get you our revised responses, sans
objections, first thing tomorrow morning. 
 
 
Julie Celum Garrigue

Celum Law Firm, PLLC
11700 Preston Rd., Suite 660, PMB 560
Dallas, TX 75230

P: 214-334-6065
F: 214-504-2289
E: jcelum@celumlaw.com

This electronic message contains information from the CELUM
LAW FIRM, PLLC that may be privileged and confidential attorney
work product or attorney/client communication. The information
is intended to be for the use of the addressee only. If you are not
the addressee, note that any disclosure, copying, distribution or use
of the contents of this message is prohibited. If you received

mailto:BNewberg@mcguirewoods.com
mailto:jcelum@celumlaw.com
mailto:jcelum@celumlaw.com


this message in error, please notify the sender immediately.
 
On Apr 12, 2015, at 12:21 PM, Newberg, Brad R.
<BNewberg@mcguirewoods.com> wrote:
 
Julie, I  believe that all of  Barnaby's discovery responses,  including its
production of  documents, pursuant  to the TTAB's Order was due this past
Friday, but we did not  receive anything.  Please advise.   Thank you.
 
 

mailto:BNewberg@mcguirewoods.com


 
 
 
 

EXHIBIT I 
 
 
 
 
 
 
 
 
 



From: Julie Celum Garrigue

To: Newberg,  Brad R.

Cc: Melissa Replogle

Subject: URL for  Retrieving Barnaby  Production 

Date: Friday, April 17, 2015 4:57:02 PM

Here is the URL,  login and password for retrieving Barnaby documents. 

http: / / 64.183.210.86:8000/

Login:  Clockworkip

Password:  Newberg

The files are not completely uploaded, but  they are being added as the upload 
completes.  

Julie Celum Garrigue

Celum Law Firm,  PLLC
11700 Preston Rd., Suite 660,  PMB 560
Dallas, TX 75230

P:  214-334-6065
F: 214-504-2289
E:  jcelum@celumlaw.com

This electronic message contains information from the CELUM LAW FIRM, PLLC that  
may be privileged and confidential attorney work product or attorney/client  
communication. The information is intended to be for the use of the addressee only.  
I f  you are not the addressee, note that  any disclosure, copying, distribution or use 
of the contents of this message is prohibited. I f  you received this message in error,  
please notify the sender immediately.

mailto:jcelum@celumlaw.com
mailto:BNewberg@mcguirewoods.com
mailto:Melissa@reploglelawoffice.com
http://64.183.210.86:8000/
mailto:jcelum@celumlaw.com


 
 
 
 

EXHIBIT J 
 
 
 
 
 
 
 
 
 



From: Julie Celum Garrigue

To: Newberg,  Brad R.

Cc: Melissa Replogle

Subject: Re:  URL for  Retrieving Barnaby  Production 

Date: Monday, April 20, 2015 4:30:33 PM

Brad & Melissa:

All of the documents responsive to outstanding discovery have been uploaded.  The 
files are saved using the corresponding Bates Numbering, e.g.,  BARNABY - 000238 - 
BARNABY - 000323, BARNABY - 000901 - BARNABY - 001010, etc.   

Please let  me know if you experience any technical difficulties or have any trouble 
retrieving the documents.   

Julie Celum Garrigue

Celum Law Firm,  PLLC
11700 Preston Rd., Suite 660,  PMB 560
Dallas, TX 75230

P:  214-334-6065
F: 214-504-2289
E:  jcelum@celumlaw.com

This electronic message contains information from the CELUM LAW FIRM, PLLC that  
may be privileged and confidential attorney work product or attorney/client  
communication. The information is intended to be for the use of the addressee only.  
I f  you are not the addressee, note that  any disclosure, copying, distribution or use 
of the contents of this message is prohibited. I f  you received this message in error,  
please notify the sender immediately.

On Apr 17, 2015, at 3:56 PM, Julie Celum Garrigue < jcelum@celumlaw.com>  wrote:

Here is the URL,  login and password for retrieving Barnaby documents. 

http: / / 64.183.210.86:8000/

Login:  Clockworkip

Password:  Newberg

The files are not completely uploaded, but  they are being added as the upload 
completes.  

Julie Celum Garrigue

Celum Law Firm,  PLLC
11700 Preston Rd., Suite 660,  PMB 560
Dallas, TX 75230

mailto:jcelum@celumlaw.com
mailto:BNewberg@mcguirewoods.com
mailto:Melissa@reploglelawoffice.com
mailto:jcelum@celumlaw.com
mailto:jcelum@celumlaw.com
http://64.183.210.86:8000/


P:  214-334-6065
F: 214-504-2289
E:  jcelum@celumlaw.com

This electronic message contains information from the CELUM LAW FIRM, PLLC that  
may be privileged and confidential attorney work product or attorney/client  
communication. The information is intended to be for the use of the addressee only.  
I f  you are not the addressee, note that  any disclosure, copying, distribution or use 
of the contents of this message is prohibited. I f  you received this message in error,  
please notify the sender immediately.

mailto:jcelum@celumlaw.com


 
 
 
 

EXHIBIT K 
 
 
 
 
 
 
 
 
 



From: DeFord, Amanda L.

To: Julie Celum Garrigue

Cc: Newberg,  Brad R.

Subject: Clockwork IP,  LLC v.  Barnaby  Heating & Air, Cancellation  No.  92057941 - Discovery Responses and Production

Date: Tuesday, April 28, 2015 8:57:39 AM

Attachments: Active_66643690_1_4-28-2015 - Ltr to Garrigue re Discovery Deficiencies.PDF

I mportance: High

Ms. Garrigue,

 

Please see the attached correspondence.

 

Thank you,

 

Amanda

 

Amanda L. DeFord
McGuireWoods LLP
One James Center
901 East Cary Street
Richmond, VA 23219-4030
804.775.7877 (Direct Line)
804.698.2248 (Fax)
adeford@mcguirewoods.com
http://www.mcguirewoods.com

This e-mail may contain confidential or privileged information. If you are not the intended recipient,
please advise by return e-mail and delete immediately without reading or forwarding to others.
 

From:  Julie Celum Garrigue [mailto: jcelum@celumlaw.com]  
Sent:  Thursday, April 16,  2015 6:24 PM
To:  Newberg,  Brad R.
Cc:  Melissa Replogle;  DeFord,  Amanda L.
Subject:  Re:  Failure to deliver discovery
 
Attached are Respondent’s discovery responses. 
 
 
I will send the URL for the documents responsive to this discovery under separate email. 
 
Julie Celum Garrigue

Celum Law Firm, PLLC
11700 Preston Rd., Suite 660, PMB 560
Dallas, TX 75230

P: 214-334-6065
F: 214-504-2289
E: jcelum@celumlaw.com

This electronic message contains information from the CELUM LAW FIRM, PLLC that may
be privileged and confidential attorney work product or attorney/client communication. The

mailto:/O=MWBB/OU=EXCHANGE ADMINISTRATIVE GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=ALWEISS
mailto:jcelum@celumlaw.com
mailto:BNewberg@mcguirewoods.com
http://www.mcguirewoods.com/
mailto:jcelum@celumlaw.com


information is intended to be for the use of the addressee only. If you are not the addressee,
note that any disclosure, copying, distribution or use of the contents of this message
is prohibited. If you received this message in error, please notify the sender immediately.
 
On Apr 15, 2015, at 2:06 PM, Newberg, Brad R. <BNewberg@mcguirewoods.com> wrote:
 
We will allow you until this Thursday at 5:00 per your request to get us the “materials” as you put

it, but we consider materials—especially given that responses were due last week—to include

responsive documents.

 

Brad R. Newberg
McGuireWoods LLP
1750 Tysons Boulevard
Suite 1800
Tysons Corner, VA 22102-4215
703.712.5061 (Direct Line)
703.712.5187 (Fax)
bnewberg@mcguirewoods.com
http://www.mcguirewoods.com
Brad R. Newberg Profile

This e-mail may contain confidential or privileged information. If you are not the intended recipient,
please advise by return e-mail and delete immediately without reading or forwarding to others.
 

From:  jcelum@celumlaw.com [mailto: jcelum@celumlaw.com]  
Sent:  Wednesday,  April 15,  2015 2:50 PM
To:  Newberg,  Brad R.
Cc:  Melissa Replogle;  DeFord,  Amanda L.
Subject:  Re:  Failure to deliver discovery
 
Brad,
 
I have been working to get all of the updated responses to interrogatories completed and
verified by Mr. Barnaby.   It is his busiest time of the year and his business depends on him
to be there working each day.   I am working on it, but I cannot send you anything until he is
able to complete the responses.   
 
Given our agreement to extend the prettiest deadlines in this case, will you allow us until this
Thursday at 5:00 to get you the materials?  

Julie Celum Garrigue
214-334-6065
 
 

On Apr 15, 2015, at 11:38 AM, Newberg, Brad R. <BNewberg@mcguirewoods.com> wrote:

Julie, we still haven't received any responses or documents. 

Sent from my iPhone

On Apr 13, 2015, at 6:21 PM, Julie Celum Garrigue <jcelum@celumlaw.com>
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wrote:

Hi Brad.  
 
I know this was on my calendar, but I have searched and searched
and do not see the entry.  I will get you our revised responses, sans
objections, first thing tomorrow morning. 
 
 
Julie Celum Garrigue

Celum Law Firm, PLLC
11700 Preston Rd., Suite 660, PMB 560
Dallas, TX 75230

P: 214-334-6065
F: 214-504-2289
E: jcelum@celumlaw.com

This electronic message contains information from the CELUM
LAW FIRM, PLLC that may be privileged and confidential attorney
work product or attorney/client communication. The information
is intended to be for the use of the addressee only. If you are not
the addressee, note that any disclosure, copying, distribution or use
of the contents of this message is prohibited. If you received
this message in error, please notify the sender immediately.
 
On Apr 12, 2015, at 12:21 PM, Newberg, Brad R.
<BNewberg@mcguirewoods.com> wrote:
 
Julie, I  believe that all of  Barnaby's discovery responses,  including its
production of  documents, pursuant  to the TTAB's Order was due this past
Friday, but we did not  receive anything.  Please advise.   Thank you.
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EXHIBIT L 
 
 
 
 
 
 
 
 
 



From: jcelum@celumlaw.com

To: DeFord, Amanda L.

Cc: Newberg,  Brad R.

Subject: Re:  Clockwork IP,  LLC v.  Barnaby  Heating & Air, Cancellation  No.  92057941 - Discovery Responses and
Production

Date: Monday, May 04, 2015 3:39:30 PM

Amanda & Brad,

I  have not had the opportunity to go over each of the points in your letter with Mr.
Barnaby.   However, he has assured me there are no other  responsive documents
and that  everything has been produced.  

As for the responses relating to your client,  Clockwork IP, LLC, my client  is certain
that  he has not done business with Clockwork IP, LLC, or its predecessor.  He was a
member of Airtime 500.    The contract  he signed was between Airtime 500 and
Barnaby Heating & Air, LLC.   We produced financial records indicating that  each and
every payment  Barnaby Heating & Air  made as a member of Airtime 500 was made
to Airtime 500.    I  am not certain how you expect  my client  to respond to your
outstanding requests given the nature of Barnaby Heating & Air, LLC's relationship to
Airtime 500,  a Missouri Company.   

I  am happy to discuss any of that  set forth in your letter, but  without more
information from your client  or you, we are unable to respond in any other  way to
your outstanding discovery requests.  

Julie Celum Garrigue
214-334-6065

On Apr 28, 2015, at 7:57 AM, DeFord, Amanda L. < ADeFord@mcguirewoods.com>
wrote:

Ms. Garrigue,

 

Please see the attached correspondence.

 

Thank you,

 

Amanda

 

Amanda L. DeFord
McGuireWoods LLP
One James Center
901 East Cary Street
Richmond, VA 23219-4030
804.775.7877 (Direct Line)
804.698.2248 (Fax)
adeford@mcguirewoods.com
http://www.mcguirewoods.com
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This e-mail may contain confidential or privileged information. If you are not the intended
recipient, please advise by return e-mail and delete immediately without reading or
forwarding to others.
 

From:  Julie Celum Garrigue [mailto: jcelum@celumlaw.com]  
Sent:  Thursday, April 16,  2015 6:24 PM
To:  Newberg,  Brad R.
Cc:  Melissa Replogle;  DeFord,  Amanda L.
Subject:  Re:  Failure to deliver discovery
 
Attached are Respondent’s discovery responses. 
 
 
I will send the URL for the documents responsive to this discovery under
separate email. 
 
Julie Celum Garrigue

Celum Law Firm, PLLC
11700 Preston Rd., Suite 660, PMB 560
Dallas, TX 75230

P: 214-334-6065
F: 214-504-2289
E: jcelum@celumlaw.com

This electronic message contains information from the CELUM LAW FIRM,
PLLC that may be privileged and confidential attorney work product or
attorney/client communication. The information is intended to be for the use of
the addressee only. If you are not the addressee, note that any
disclosure, copying, distribution or use of the contents of this message
is prohibited. If you received this message in error, please notify the sender
immediately.
 
On Apr 15, 2015, at 2:06 PM, Newberg, Brad R.
<BNewberg@mcguirewoods.com> wrote:
 
We will allow you until this Thursday at 5:00 per your request to get us the

“materials” as you put it, but we consider materials—especially given that responses

were due last week—to include responsive documents.

 

Brad R. Newberg
McGuireWoods LLP
1750 Tysons Boulevard
Suite 1800
Tysons Corner, VA 22102-4215
703.712.5061 (Direct Line)
703.712.5187 (Fax)
bnewberg@mcguirewoods.com
http://www.mcguirewoods.com
Brad R. Newberg Profile
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This e-mail may contain confidential or privileged information. If you are not the intended
recipient, please advise by return e-mail and delete immediately without reading or
forwarding to others.
 

From:  jcelum@celumlaw.com [mailto: jcelum@celumlaw.com]  
Sent:  Wednesday,  April 15,  2015 2:50 PM
To:  Newberg,  Brad R.
Cc:  Melissa Replogle;  DeFord,  Amanda L.
Subject:  Re:  Failure to deliver discovery
 
Brad,
 
I have been working to get all of the updated responses to interrogatories
completed and verified by Mr. Barnaby.   It is his busiest time of the year and his
business depends on him to be there working each day.   I am working on it, but
I cannot send you anything until he is able to complete the responses.   
 
Given our agreement to extend the prettiest deadlines in this case, will you allow
us until this Thursday at 5:00 to get you the materials?  

Julie Celum Garrigue
214-334-6065
 
 

On Apr 15, 2015, at 11:38 AM, Newberg, Brad R.
<BNewberg@mcguirewoods.com> wrote:

Julie, we still haven't received any responses or documents. 

Sent from my iPhone

On Apr 13, 2015, at 6:21 PM, Julie Celum Garrigue
<jcelum@celumlaw.com> wrote:

Hi Brad.  
 
I know this was on my calendar, but I have searched
and searched and do not see the entry.  I will get you our
revised responses, sans objections, first thing tomorrow
morning. 
 
 
Julie Celum Garrigue

Celum Law Firm, PLLC
11700 Preston Rd., Suite 660, PMB 560
Dallas, TX 75230

P: 214-334-6065
F: 214-504-2289
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E: jcelum@celumlaw.com

This electronic message contains information from the
CELUM LAW FIRM, PLLC that may be privileged and
confidential attorney work product or
attorney/client communication. The information
is intended to be for the use of the addressee only. If
you are not the addressee, note that any
disclosure, copying, distribution or use of the contents
of this message is prohibited. If you received
this message in error, please notify the sender
immediately.
 
On Apr 12, 2015, at 12:21 PM, Newberg, Brad R.
<BNewberg@mcguirewoods.com> wrote:
 
Julie, I  believe that all of  Barnaby's discovery responses,
including its production of  documents, pursuant  to the TTAB's
Order was due this past  Friday, but we did not  receive
anything.  Please advise.   Thank you.
 
 

 

< Active_66643690_1_4-28-2015 - Ltr  to Garrigue re Discovery
Deficiencies.PDF>
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ftuc 29 2007 1:07PM HP LRSERJET FAX 

NIGHTHAWK 
-AIRTIME MEMBER AGREEMEN'f 

This AlrTIIl'l9 Member Agreement {"Agraern&nr) is llnisl&d intc as oflhe da{$!ndlcate!l i!ekm. by and betweaB Ai"1'lme, U.C, ｾ＠
Missouri limilsd llabiity cttmpany, also koown as AiTTII!la 500 ｦｾｔｭ｡Ｌ＠ -we,• •our,'' or •vs"), and lfle IJlld.e!llgn&d ｾｊｯＮ･ｾﾷＭＭＭ

. entity arnl/or ｩｮ､ｩｶｋｊｵ｡ｾｳＩ＠ ｇｾ＠ and $aveta!IYJB1ar.red..!tl.as.#)a.!inember;uyour;""Of'yooj. · · 

We era in lle bu;!Aess of helping heating. ventilation and alr eblldlflMn.!J COflbilelor:; iP l9am <and uUtbB ｡ｰｰｭｰｲｴｳｾ･＠ me1hods 
illld lechnlques of ff.te bes\fng, \len!ilatlon anti alr comlilloning CDnWctiog bUSi:!'iess by providing the right lc par&ipate as a 
meruber in olir· pmpzielary program {the "AirTune Prngtam"), ｾ＠ includes bHt is nt:Jt limfteli to having the rlght ｾ＠ access and 
use ｾ＠ Information Md .ma!Ulab teleling to nining, ｾｬｳｩｮｧＬ＠ ｭ｡ｴｾｲ･ｬｩｰｧＬ＠ lXlllltaCis all4110mlS, ｾ＠ tacb1liques 
and methods,1\lnd oilier Ｕｕｾ＠ rAirTma Rs110Uttes1 •• You desire to particlpale as a membar ttftbe Ai'Tune Program ami we 
deQire that you partlclpate as a ITIM!b&rd the, AirTime Program. in accordante wilhthe terms cf Ibis ａｧｲｎｾｍｮｌ＠

ＯＡｫＧｴｩＡＧＡＡＡｐｊｰｧｾ＠ Subject to all of lha ferms of this Agreement, AirTime gnmts to you the ｾｵｳｩｖ･＠ right and, 
ii;ense to 113l'ficlpali as a membar of ｴｨｾ＠ AirTIIlle Progmm during 1M wrm prwidacl for In lhl:> Agreement {the- "P!rtiCiJ)at!O!l 
Term"). Yuu agree !hat you wUI not US& any AirTJme Rasoultle$ outside d your deSignaled geographic: ｳ･ｲｶｩ｣･ｾｾｾ＠ in ｾ､ｬｬｬｯｮ＠
t11 abiding by all other' terms and condiOOns. regarding use and dlsciQSUre of AirTima Resources. 'Lserviee area Is drined as . 
your ucencocf w ctldae lmto;d on etkllih=d Ss!J!!rlu$& c. 7 QO ｢ｾｴｾＭ｣ｊｾＧＡｦＧＧｬｬＮＢｲｲｊｲｗＴｻ＠ /:;) 't ｲＮ［＾ｾＧ｜Ｎ＠ Ｍｰｾ＠ p-.. .:s 

ｾ＠
Guarantaa. See al!ached Schedllle A . . 

ｾＮ＠ The attached Sclleduie B &Gts iorth Ute ｭ･ｭ｢｡ｾ＠ fees appllcall!e 1o • partiapetio:t as a ｾｯｦＭｴｨ･＠ AirTime 
ｐｲｯｯｲｾＮｾｾ＠ ｾＡｨ･＠ ｴｬｩｦｾ＠ of {laym11nt 

.Pmlgtion !etm. The ｾｾｾ＠ Temn commences on the data of litis Agn:emed and wiU continue unfi ｴ･ｮｮｩｾ＠ U!X>I'l 
tblsty (30} day$ Wllltel••toUa::e by ellhsr party tD 1ne omer party. or unil otharwise \ermlnat&d ae; ｾ､ｩｮ＠ this Agreemoot. 

YOUR SIGNATURE ON BEHALF OF MEMBER INDICATES THAT AU. TERMS OF 'TUIS AGREedENT.INQUIPING THE ADDITIONAL 
iERMS tW THE ｒｾ＠ S!DEANO AU. SOHEOULESATTACHCD. WHICH EBV RPOAATeD ｾ＠ ENCE. HAVE 
SEI:H READ AND AAE AGREED TO BY THE MS.SER. S 

.. 

DATEOf . '(}-I{-() 7 . 
ａｇｾ｡ｲｲＺ＠ ___ ｯｾＭｾＭＭＭＭＭＭＭＭＭＭ--
ＢａｩｴＧｔｾＧＡＭ . . 

:Tim&,LLCS:&:> ＺＺｾ＠
AUII:lmized Signature 

Ar.ldmss: 
TTtr Bonhomma,Sui!e 1000 
St. LOllis, Mlssoul'i 63105 . 
Alttt Patt}' Myers 
Pnone: ｂＷＷﾷＸＶＲｾＧｦｬｲｬ＠

. FaesimHe: ＳｾＫＮＱＡＶＲＭＲＳＱＴ＠

{leavethls mea blank) 
; . ; 

' 

/ 
S8/E!3 391;;1d 

/ 
I 

6 I ｾｌ＠ t LBB(;/6G/ I 
BARNABY -0001 fr 



ADDITIONALf 1RMS AND CONDITIONS OF ｔｈｊｾＭｾｇｒｅｅｍｅｎｔ＠

Termination. In acldifion1o olhermelhocls ofterminalbn noled in ｴｨｩｳｾ＠
ei!her party may tenninale 1his A9reement 900 iemmate ihe Padit:ipation "Term 
upon five business dayS no1ice ibllowing any event of default by the olhei party. 
An event of default indOOes (1) the faBure of 1he meiTtler fo finely pay any 
amoun1S due to AirT.-ne or any of AirTmts aliiliates under !his Agreeroon! or 
puzsuantto any ol!leragreement Qr contract between 1he member andATTrne or 
any of Air Tune's a!ffl8les, (2) the fC!ilure by a p:my 1o rure 1he breath of any olher 
ｯ｢ｦｧ｡ｪｩ［＾ｮｯｦｳｵＨＺｩｬｰ［｡ｬｩｹｵｮ､［ｬｲｬｨｩｳａｧｊ｡･ｭ･ｮｴｯｲ｡ｮｹｯｬｨ･ｲｾ｢･ｾｴｨ･＠

pa11es wilhin fifleen clays b!Jowirg nclke ii'cm the o1her party $edlYirg sudJ 
breac:h, or (3} a volurrtary or invollmlaly iiling of a bankn:plJ::y pe!ilion by or wilh 
re¢ to a party. Follo\Mng tezminalion of the Paltidpalbn Term {iJr any reason 

｟Ｍｂｑ､ｦ｡［｢ｹＮＮ･ｩｬ｢･ｲＭｰ｡ｬｩｹｽＬＮＮ｣｡Ｚｬ｡ｩｒＮＮｉ･ｬｭｳＬＮＮ｣ｯｲＺｬ､ｩｴｩｯｊｬｓＮ｡ＡＺ､ｾＮｦｵｩｳａｧｲ･･ｬｲ･ａｴ＠

includirg, vmhout limi!alion, !he conlidentialily d:lligaliolls, i"ldemnificalion 
cbflgations, limitations, payment obigalions incurred by you dUiing file Paflicipalion 
Tam or by your use of any Yellow Pages Malerials, sny oblga!ions to be 
perbl'rred upon or following any tenninalion of the Parlq)alion Tenn pwsuanl fo 
any express provision of this Agreement, <md ｡ｮｹｾ＠ provisions 1hat 
are relevant to any 5tiCb obliga!ions, as set forth in this Agreement, will 
nevert!leless survive and continue in fuDforce and effect. 
Money BackGuamnfee ForNewMembels 
If you, as a new member, wish 1o cancel your AirTme membe!Shfp and receive a 
ful refund cifthe monies that you tmoe already paid toAinrre you must {a) deBver 
ｴｯｾ＠ Presk!ent of AirTme or hisdesgnaled agent no ialer1!'lan 9:00PM CST of 
the ihfu:! day of lteAirTnne EXPO all Aii'Tme Res.lun::es tha!. had been gM;n to 
you (wheiher by maD orin pemon) and any notes you had iaken during the EXPO 
or based on 1he AirTure Resources; {b) tell the Preskient or his agent thai you 
v&;h to ca1Cel your membership; and (c) upon request, sgn a termination of 
memtE!ship ｦ｣ｾｭＮｬｦｹｯｵ＠ 1imely romplete 1hese s1eps, yournTrne ｾ＠
will be amcelled, the Down Payment portion afytU inllial Membel5hip Fee \\ill be 
refunded by the same melhOO of payment used tJr ｾ＠ 111: Down Payment 
and y.lU IMJI ro longer be obf9aied io P.aY ihe remaining balance of 1he lnilia! 
.Mentlelship Fee or lD .pay -tile Con!i'IUi1"19 Menile1Shi13 Fee. The Money -Back 
Guaranteeisacne.timeo!fer"fcrnewAirTmemembefscn!y.. 
Conliientialitv & Use OfAirTme Resources. 
1. By entering h1o 11j;Agmement you agree 1hatyou have eonlinuing ｯ｢ｲｾ＠
toAirTrne andforAir'fme's alliliales (lOr plJIJJOSeS cf1his sedion only, aJ!edively 
refe!red io as ｾａｩｲｔｉＡＱＱ･Ｂｽ＠ in regattl io !he use and/or disdosUJe of 1he AirTJITle 
Resoun:es whether lheAirTme Resoun::es are in oral, electronic ｯｲｬ｡ｮｧｾ･＠ folm. 
You furlher ｾｲ･･＠ !hatAirTme Ytttoly owns andfor has proteclab!e leQal righ!s in 
and tc ire AirTIITle Resotm:s IMlelher (a) ihe !sgal pro!edion delives ficm being 
c:onft:lenlial, ｰｲｯｾ＠ or bade secret information of A!rTrre, (tl) fue Ai"lime 
ResollltleS are 5lbjed io copyright, 1lademall<. tmdename., aootorpatentrighls of 
AirTrre. and/or (c) the AirTme Resotll't:eS are CJiher'Mse proleded by Jaw or by 
ihelelmsoft!isAgreemenl Youagreethatyourcllkga!ionsregardingfheAimrre 
ResouJtes are a continuing ore and fndude any and aU Air Tune Resources that 
:YOU currently haw ao::ess 1o and/orwill crmay have ao::sss 10 in 1he Mure. 
2. You fi.lltler agree: not to dlsdose and to keep s1Jic!1Y ｾｉ＠ all AirTure 
Resoumes; not to use any or all of 1heAirlune Resourt:es for any purpose o!her 
1han yourvam:l partic:ipalion in 1heAirTme Prcgtam; rotm sell, marl<et or disclose 
anyAirTme Resouroes1oany1hild pelSOil, firm, CO!pOI<l!ion, orassocialionforany 
purpose; ootto make any a;pies ofthe.AirTme Resoultes \WhoutAirTme's prior 
wrll!en aU!horizafiorr; . not 1o DSe any AirTme Resoun::es 1o direclly 6r indireclly 
o:xrv:eJe v.;bAirTIIl1E!; nottc> aeate deliValive worlts iiom any Ain me Resol..ltSS 
(but if you do so \Wh or wilhoutiilst receiving AirTnre's permission, you agree 1hat 
you shall have no righ1s in any such de!Walive WOiks and ihey shal be c:msit:lere£1 
!o be sob!y and excilsivety ovmed by AirTme); and, upon ｾ＠ ot an oral or 
v.rlllen request fu:m.AirTme, you shai irme:iately relum al orlgi'lals and copies 
rn·IMJalever manner or 1echnology stored, developed cr roped) of any and aD 
AirTme Resoutt:es. 
a In the event 1hat you have previously entered into an agr.,,eue 1L {vlrilen or 
dte!Wise) ｾ＠ you 1o proled <md preserve any or all of lhe AirTme 
Resot.rces, S!Dl agreernem shaD amlinue in Iilii foroe and effect except to the 
exlent that the terms and conditions of such agreement are conllary to the 1e1ms 
and condilions of1his Agreement, in v.tlich event lhe tenns and con::!itioi1s of 1his 
ｾ＠ shal govem and the previous agreement shall be deemed to be so 
ametKled. 
4. If you use any Yelbw Pages adver6sing mafe!ials that are induded in 1he 
AirTme Resources ('YeirN.> Pages Materials"}, you also agree !o t:aY fo AirTme 
the 1illfa\Wrg fees (as noted in Sd1edufe B) reganlless of when the Pmlicipalion 
Tenn 1ermina1Ss; (1) any remainhg bafance of ya.!r lnilial Membership Fee, and 
(2) yoor Continuing Membership Fees for the enlire period of lime of your Yellow 
Pages adverlising coolract{s) that use any Ye!ow Page Maisrials. M 1he 

2 

expiralion of your Yellow Pages adllerliShg ｴｘｉｉｬｴｬ｡､ｻｳｾ＠ you agree not iD further 
use ibr your benet or 1he f:er1eli! of any o!herperson or entity, any Yellwot Pages 
Matelials. 
5. You sped!ic:a!y agree that the remedy at law for any breaf;h of your obiigaliom 
relaling to confiden!ially andlcr use of iheAI"TIITle Resources as ildX:ated in 1his 
Ageernent may be inac!equa1e and 1hatAirTnne, ir1 addition 1o any otrer legal or 
equilable Je!ief avaiaN=, w1l be enlllEd lo fernpolaly and pennanent iljunctive 
reliefwilhol.ll the netesSity or p.'DIIirx;i any aclual damages. 
lntfemtiificafi V\e agree to indemnify, OOid hanness and defend you, and 
your di!edols, officeiS, empbyees and agents, from and against any claims, 
damages, fJabliles arx:l reasonable cosls (mclucfll'lg reasonable attomeys' fees) . 

-arisill;J-oot-<lf-any-falll:lre-b}Mls-to.ft:lllii-our-d:>ligationS1i!lderthis-Agreement-¥oo-: 
agree fo ildermify. hold hairness and tEfend us, and our members, managens, · 
directols, !J!Iicers, employees, agents and olher ｾ＠ 1itm and against 
any dams, ｾＮ＠ Jictilili?s and reasonable alSis fmclut:ling reasonable 
allollleyS fees and cHler-ega! cosls) alising oot of anyfabe by you 1o fullill your 
ｯ｢ｬｾｳ＠ under !his .Agreement a olhervise arising out of the conduct of your 
busi1ess. NeHher party v..ill in any eveilt be fable to !he other pal1y ibr any 
consequenlial, illiienlal, indieti or special damages, irld!.IWia, Without limila1ion, ' 
damages fiom foss of profits or business goodwill. Jf ellher party to Ｑｨｩｳｊｾ･ｲ･･ｭ･ｮｴ＠ ! 
breadles any of 1he 1erms hereof, !hal party shall pay to lhe norxlefaulling party : 
upon wrillen demand eras part of a juclgrnentaD ｾｴｨ･ｾ＠ party's costs ! 
ard expenses, induclirYJ reasonal.i:l ailomeyS' fees,· ｾ＠ by !hal paliy in , 
enfordngtheferms ofihSAg!eement. vmeiOOrornctfiljgalioo isrommenced. : 
Aii'Tune Program and Resowees. The precise nafure, scope. and fotmat of ; 
ｬｨ･ＮａｩＢｔｾｾｲ･＠ Pn:lg!am and.AirTrne ResollitSS are Sltjec:tfD dla'G'llinm lime 1D i 
lime byAirTme in AirTrne's reasonable discretion upon no\ice fD you. While a : 
member In lhe AirT!ITie Progiam, you agree io abi:le by any and allte!ms and · 
a:nili:lns, policies and procedures, and rules and regulfmon$ thai: may be 
published by Ai"Tune li:cm lire to1ime (v.belberornotspeci!ir:aly contained in 1his 
Agreement or published elsewhere) subjact to change by AirTm= in AirTrne's 

· n:asooabledisciEiion llpOn notice·io you. 

ｾｵｾＺＺ＠ cond .__,__ • • ou resente ng 1a uct your ... ..,.= llSITIQ youra.Ml means, 
melhcxls, pof!CEs and pll:ll:a;fures. AirTme is an il'ldependentccn!l<ldcrand no 
partnelshp,llmited liabiily c:alJIB!lY,jointvenll.lle, orlianchise relaliullSllip is 
aeated bel.ween you andAirlimepursuantlclhisAgreementorothelWise. 
2. VWhout linililQ any and all ･＾ｱＺｾｲ･ｳｳ＠ obrga!ions of each party rn thisAgreemsnt, 
ｹｯｵ｡ｾ｡ｮ､｡ｧｲ･･Ｑｨ｡ｴａｩｦｦｲｮ･ＡｔＧＡｃｩ＼ＡｾＡｈｬｄｾＮ＠ ｾ＠
orguatameesasio any revenues orolherbenelilsfD bedelived by you from 
parfit.:tation as a merrberoftheAirTme Prog!alll or by use ｯｦｾａｩｲｔｲｭ･＠
Resources. 
3. Youricenselo be a mernberoftheAirTrne Pttlgtam does not entitle you to any 
C11erestin orowrashpJighlstoAifrme and you do not have any r9!torioense 
Ｑｯｵｳ･｡ｮｹｰｲ･ｳ･ｮｴｯｲｦｵｬｵｲ･ａｩｲｔｮｮ･ｒｾｵｮＺＺ･ｳｩｮＱｨ･ｰｮｭＺｬｬｩｯｮｯｲ｣ｸｭ｣ｴｵ｡ｯｦ＠

yotrbusiiessexceptasaU!horlzed in1hisAgreement. Nol:tlind in1hlsAgreelre1t 
shaD be cxmsl1ued asClJillle!ying lc you {i) any rgbt. fi!le or interests orCXJpyrightin 
orto anyAtTme ResoUn::es or (ii) any lioonse to use, ｳ･ｬｾ＠ exploit, copy or further 
develop any su::hAirTrne Resoun::es. 
4. You agree ｮｯｴｾ＠ 5sue any press ｾＮ＠ or cAhelwise ptWy or plivaely 
aiSdose any infcnna1ion rom:eming ttiis Agreement, your partidpalion in the 
AirTime Program arxt/oriheAirTune Resouro=siMthout rur prior 'Mitten consent 

. 5. Duling !he Partk:ipa!ion Tenn and for a period of si>: months ｬｨ･Ａ･｡ｴ･ｾ＠ you 
(andforyou on behalf of any olherpe!SOO or company) w11 net, diredly orintflleCily, 
solidi. for empbyrnent or for any olher v.alling relalionship any employee or 
employees cfAirTme ｡｡ｮｹｯｦｩｬｳ｡ｦｩｩｩ｡ｬｳ､ｾ＠ , 
6. During !he Pariidpalion Term, you rrost have in fun::e sud1 inSUJanoe po!"lcies ｾ＠
Wilh such CC\IelageS ard minimtrn policy lrni!s as may be required by AirTme ! 
finm time to time ｾ＠ reasonable notice. In any such ¢ICY or polices, AirTme ; 
ard i!s afliiates shall be added as addi!ional named insureds al'ld you shall i 
provide, as and When requesled, a cerli!icafe or insULc!OGe coniirrning the ! 
exis!enc:e ofs!.JCh ilstJiant:e coveraaa . 
Miscellaneous Provisions. 
1. Unless o!helwi:se provi:led helein, any nolice, request. consent or olher : 
cpmmunication urdertilisAgreementwill be elfectiva only if it is in writing and sent : 
by a nalionally-realgnized overnight delivety sel1li!2 10 1he address indicale:! in .: 
lhisAgreementoras o1heMise indicated by a party in a no!ice given by sudt J:!!liy i 
to 1he other par1y. and will be deemed given or made 1he next businesS day alter i 
de!ivelyto an ovemghtdelively seiVite ｾ｡､､ｲ･ｳｳ･､Ｎ＠ ; 
2. This Agreement embodies the enlie agrearenl of 1he partes wi!h respat to : 
the subject ma1le!s hereof and supersedes all o!het plior agreemenis, 'MillEn or: 
oral, with respecUo 1he suqectmat!els hereof. : 

BARNABY-000198 



-3. <Exceptasolhew.ise perrnifled n ｬｨｩｳａｧｾＮ＠ lsAgreementmaynot be 6. ｬｦ｡ｮｹｦ･ｮｮｯｦｴｨｩｳｾｴＧｬＶＱＡｯｲ｡ｰｰＡｩ｣｡ｬｩｯｮｬｨ･ｲ･ｯｦｩｳＬ＠ inanyjurisd'dion and1o 
amerx:ied orsuwlemented, unless set forth in a 'Milil9 signed by ead1 party, and any eJctent. finally tield invalid or unenfon:eable, sudllerm will only be iootfedive 
1he ferms of !his Agreement may not be waived unless set IOr1h ina 'Mitingsgned as to such jllrisc!idiln, pro 1:1nly ｴｯｾ＠ extent. of such inva!Xiily orunenforceabilit 
by the party en1itled 1o the benefits therEOf; and no Such waiver will be deemad or without invali:laling or rendelirg unenfr:lrreableany ol!lerfenns of!hisAgreemenL 
will conslitule a waiver of such prolfision at arry iDne In 1he fulure or of aey olha' This Agreement may bee.a::u!ed in one or more CJU!1lerpat1s. · 
ｾｮ＠ hereof. The D.;;hls and IE!1.II:dies of the parties are cumulalille and not 7. 'T'hS Agreement ＧｾＧａｬｬ＠ be govaned by arrl COf'IS!ru:rl in acmrdance wilh 1he Jaws 
aliema!We. Except as olhe!wise provided in this Agreement, nel!herfue failure nor of 1he Slate or Missouri, wi1hcd regard 1o oonfid of law;; principles. Arrj ac!ion 
any OOiay by any party n fully exerdsing any r9ht, pouver or p!Mlege under !his alising out of or relalilg tri 1his Agreement wi!l be brought by 111e partes only i11 a 
Agreement will operate as a waiverihereof. M"lSSOUri stale oourt or a federal COUit sitling \Mihin ｾ＠ v.hich W!l be 1he 
4. Neither '!his Agreement nor any of the rights, in!eres!s or obtiga1ions urder !his exclusive venue of any such action. 'Ead:l party waives any objec!lon 1o the laying . 
Agreement mey be asslgne::l or1lallSi:ned, in \'Alale orin part, by you ....nhoutlhe of vente of any sudl action, and irrevoaably consents and submits 1o !he ; 
ｾｶｦｬｦ･ｮ＠ consent of us. We may assignorilansfer1hisAgreementor any rlgh!s jlllisdiction of any !1lJCh designated rourt {and the appropriate ｾ＠ c.curts) in j 
rereunderlnany!hirdpartywi!hautnolice !oor1heconseniofyou. any sud1 action. Servire ofpi'OC6S and any othernc!iceinanysudladioov.;)! be : 
5. The Memberslip Fees are payable In aCOOidance vnth Schedule (B) atfadle:i etreave tglinst sudl party when tJansn'jjed in accordance Wlh the notice : 

--c]lere!Q;=-:--;.:::.:_ ｔｨ･ｾ［［Ｚ［Ｎ｡ｲｮＺ［［ＮＮＺ［ＺＮ［ｏｵｮｴ］ＬＺＭ［ｯＺ［［ＺＺｦ＠ ｦｨＢＧＢ･］［ＺＮＮｃｯｮｴｩｮｾＢＢＢＧｵｩｮｧＬＺＮＮＮＮ［［Ｎ［ｍ･ｲｩｬ｢･Ｂ］ＭＧＢｌＧＭ ＭＭＺｊＵｨＭｄＭｩｰＭＮｆ･･ｾｻｩｽＢＢｬ＠ ｟ＬＺＧｩｳＭ｣｡ＭＢｩｬＮ［［｟ｃｕＧＮＢＭｉ｡ｴ･､ｾｯｮ］ＢＧ｡［Ｎ｣ＺｮＭｬＭＮＺ｣ｲ･ｱＮＬＮ｣ｵｾＬｲ･ｭ･ｮｬｳＮＬＮＭＭＭＧＭＧ＠ set fOlili above.. NO!f1ii19 c:oo1a1ried herem y;ji beaeemectfu 8l!ed ; 
annualoryeatly basls bUlls payable weekly as lndk::ated inSthedue (B) and (ii) is therightofapartytoserve processD"I anynmnerpenn"rtted byla% ; 
stbje!ilointreaseaflertheflrstyearatAirTrme'soplionbuthnoeventwilllhemle 8. WAIVER OF JURY l'RIAL - EACH OF 11-!E PARnES HEREBY : 
of increase exceed 5% per annual year. Your annual year begins mh 1he date cif IRREVOCABLY AND UNCONDlTIONALLY \NJWES Am RIGHT11-IAT 11iEY 1 

!he first payment of'lhe Membelship Fee no!ed In Schedule Ｈｂｾ＠ Wdt!en no!ice of MAY WWE TOA TRlAL BY JURY IN AMY ACTION ｉｎｖｏｌｖｬｎｾ＠ DIRECTLY OR i 
any ilaease in !he Conlinuing Memtership Fee will be provided 3fl days !n INDIRECTLY, ANY MATTER {"M"lElliER SOUNDING IN TORT. CONTRACT ! 
advance. OR 01HERWISE) IN PN'f \NAY ARISING our OF, RElATED 1'0, OR j 

CONNECTED Wlll-1 TH!SAGREBI'ENT. . . 

Rev 09/06 
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SCHEDULE A 
Guarantee 

-----···---·-·---------------------

AirTime, LLC 
New Member's 

IRON CLAD MONEY BACK GUARANTEE 

The conceptst strategies ｡ｮｾ＠ techniques you are about to discover are powerful and amazing. 
So powerful that we are sure you'll see the exact step-by-step methods you must use to 
skyrocket profits and really get your business going. 

All we need ﾷｩｳｴｨｲ･･ﾷ､｡ｹｳﾷｯｦｹｯｾＺｾｲｴｩｭ･ｴｯ＠ reveal-it That'saH- THREE BAYS. 

Here's oor Iron Clad Money Back Guarantee for new members: In the unlikely event, after 
attending the first three days of the AirTime, LLC (AirTime) EXPO you ､ｯｮｾｴ＠ feel that our 
program is going to change your life, and you are not completely convinced that AirTime is 
everything we told you it was, then by the end of the third day. of the EXPO, return all of the 
AirTime Resources and notes have taken and you may cancel your AirTime membership and 
get your money back. Fo.r additiena.l details about our Iron Clad Money Back ｇｵ｡ｲ｡ｮｴｾ･＠ for new 
members, see. ｴｨｾ＠ Additional Terms & Conditions section of your Member Agreement. 

ｾｯ＠ questions asked. No strings attached. And no expectations on our part.. It's that simple. 
Give us three days to -plant the beginning .skills and .knowledge into your heart and soul. We're 
so sure you'll Jove the entire program that we offer our fran Clad Money Back Guarantee to new 
members to prove it to yourself. · 

Rev09/06 
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ａｵｾ＠ 2S 2007·1:07PK HP ｌａｓｅｒｊｾｔ＠ ｆａｾ＠

SCHEDULE B MEMBERSHIP FEes 
I . , . 

ｾｲｎ｡ｭ･＠ ＦｾｶＮＮＮｬＺｦ･ｴｈＱｮ｟ｾ［＠ ｦｦＭａｾｾｲＭ __ ____.;,.____. __ _ 
r (Print ｾＮＭ｢ｬｬｲｾＩ＠

(A) Initial ｍ･ｬＧｬＢｦ｢ｲｾｨｴｰ＠ Fee , 
Mlmlber agr-ees ta pay to A!tT!Ille, U.C rAirTrme") an Initial Mei'llbeliii\P Fee Of $20,$50.00. Not tess than $2,550.00 of 
such lnlllai Membership Fee \J'Down Payment") fs due and payable lo A#-Tirne upoo the signing andlor au!hom:atit111 of 

------this-Agreemsnt. . 

Member authorizes pavmarat ofUle $2,550 Down Payment on the foUoWin:g credll: ea£d N!SAIMCIAMEX:t: 

Y":1.12-·.2Jtn-oUJ.r- f?YJ ｟｡ｾｾＮＺＮＺＢＹｾＭＭＭＭ ｾｊＮｦｯ｜ｦ｜＠

CM,:;.,..kr 4¢ar4{)t : ciJrdN.uP'Iber . · ﾷｾｾ＠

Name On CStc! Authorized Signat11re er 

liomber ｾｯｵｴ｢ｯｲｩｺ･ｳ＠ payment of tnfl temalnlng ballllll!:!! r>f the l!!ttlal Mtmbembip Fe& by solact]pg gne of !he 
ｦＧｾｬ｣｡ｴＡｬ､＠ Optitms h•lor. · 

OJ:!tion 1 ＭＺＭｾＬ＠ -..e.; • $1SJ40[}.00 dUEt at conclusion of EXPO 

OR 
Optl;!n2 

ｾＭＧ＠

Q PleaSe pltlce 1he remaJIIng balsnce or !he lnlllal Membr::l$hf! F&e 4\1 $1&,4Wnn tno ｡｢ｯｾｾＦ＠
..-.:di ｾﾻｲ､＠ Q" 2£!sl!!11!! 1. zoo7; or . -' 
D The Member 1ollillhel: to- ha1111 tne ltdliat Uembersblp Fee baranm;:e alltomatlcalfY. debited ACH en 

--9Spber ＧＡﾷｾ＠ ﾷｾｾｾＦＭ｣ｯｭｰｬ･ｴ･＠ ｴｨ･ﾷｾｴｴｴ｡｣ｨ｡ｴｬｩ｜ｃｈ＠ Ｑｬｾｴ＠ Autho'riUitll:ln)' 

ｾ＠ DellvaJY ｄｦｍ｡ｾ＠ promissory nola (1-!oW),In a form S!Jppied by AirTlfne', tor pufPGSt' of 
. · financiag $18,40(1 Qf lh& Initial Msmbt.!nihill Fee tm the ｾｧＧｴ･ｲｭｴＮｬ＠ (NOU ＬＮＮＬ｟ＬＮｾ＠ wm 

be.liiD Oh October f, 2007), 

ｾ＠ ' 

0 Eqi!Bl conlieellllYe !l'IOlllhly invesVnenl nfS3,174.8g ｯｶ･ｲｾ＠ pl!riad not lo ｾ､＠ Gil( (6) 
ｾｗｩｴｨ＠ lnbeoll!l the ｉｬｬｾ＠ or one pen;enr (1'l'J per monlh: or 

0 Equal consewl!lle monl'lly lnvestmenl cf 51,147 .sa over a ｾﾣＱ＠ nl:ll tc. exceed elghtel!n 
(115) mcnets, wlth Interest 11.1 the ;ate of one ーｾｲ｣･ｮｴ＠ ＨＱＮＲＵｾ＠ per mQI'Ith; or 

)\! Equa! ｾ･＠ mDIIlhly ｬｲｷｾｾｮｴｯｦ＠ S$5.'11 ｮｾｾｒｲ＠ ［ｾ＠ pQriocl ｾｴ＠ ｴｾ＾＠ ｯｊｴｾｃｑ､＠ ｴｨｲｲｴｾＺＺｗ｣＠
(36) monrhs, with interest at ｴｨｾ＠ rate of one and Clle-hal percent {1.5%) I!Sr 

. m;l'llh 

ｾ＠ (S) Continuing Membership Fee 
Men.lb!ll' !ilsO agrees ltJ pay to AirTime, dwmg fhlii Participation Term, a.contlru.dng Memtlom!iP Fee of $22Q per week. SUclt 
Continuing ｍｾ＠ ｆｃｾｾｃｾ＠ io:! ｾ＠ ｗｾｾ･ｫｬｹ＠ In ｡ＮＧＪＧｾ＠ by mune or ｾｯｭ･ｴｩ｣＠ ､ｾｍｘＡ＠ or ｾｬ＠ flam. Membor'$ bant 
acc:ount. or ｢ｾ＠ an automatic ch:lrge fo a credit card ･｣｣･ｰｾ＠ to AiT'rilll:'l f\'I$AIMCIAMEX). ｐｾ･ｮｴ＠ of 8Ud1 Conllmq 
Memberllhip Fea il> lo b"!JJn Septeml!er 24, 2007. The option chosen below willapmy ta )IOIIt' weekly ｾｬｰ＠ Md note 
JlltYJntnt (Jf 'lppllmibla}. v ' . . ' 

Option Oae: ｾｍ･ｭ｢･ｲ＠ ｡ｵｴｨｯｾ＠ ｾ＠ c;redlt card nofed In SectiOn A above to bedlai'Qed ｾ＠

Ol!tlon T111m>: _ Member aulbo!Ues Its lnl!oinl:)ea sc:count lti be dablted ｾｴｯｭＮ｡ｴｬ｣［ｬｬｬｹ＠ (Pie;tse eomp/ef• the 
artaduidACH l>ebll ａｵｴｬｭｲｩｺ［､ｾｄｴｊｽ＠

Card Number 

Nanlto On Card 

S' 
Card Holder 

ｒｾｗｩｬＹｬｬｬｦｬ＠

ｅＡＸｓｓｌｐｾｌＶ＠ ｾｾＺｌｴ＠ ｌＹｂｾｬＶｇＯｂｂ＠
BARNABY-000201 
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-- - , •• ..;..., •• ＮＮＬｬＡｬｯＡｯ｡ＮＭＧＱＭｮｾＭＭ -- ＭｾＭｾｾ｟Ｎ｟＠ ........ _ .. __ Ｎ｟ｾＭｾＭＢＢＭｾＭＭｾＭ ＭﾷＭｾＭＢＢＡＺＭｾｾＭｾＭｾＭｾｾｾＭｾＭＢＡ｟ＭｾＭＭ ＭｾﾷＭＭＭＭＭＭＭＭ :_"!"' ｾ＠ _ .. - ｾＭｾ＠ ... ＭＭｾＢＢＧＢＪＧＢＭ -----
OF ｒｅｍａｉｎｬｾｊ＠ BALANCE OF INITIAL MEMBERSHIP FEE 

AND/OR WEEKLY CONTINUING MEMBERSHIP FEE 
(ACH DEBIT AUTHORIZATION) 

MEMBER/COMPANY NAME MEMBER/COMPANY ID NUMBER 

ＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭｾｾｾｾｾｾＩＮｾＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭＭｾ＠

ADDRESS 

PHONE 

CONTACT 

Member (through its autllorized representative) hereby authorizes AirTime, LLC ("AirT1mep) to initiate debit entries and/or 
correction entries to our: _Checking __ Savings account {select one) indicated below at the depository named ' 
below, hereinafter called DEPOSITORY, to debit the same to such account 

DEPOSITORY NAME BRANCH 

CITY STATE 

DEPOSITORY TRANSIT/ABA NUMBER ACCOUNT NUMBER 

This ACH Debit Authorization is to remain in full force until AirTime has received written notification from Member of its 
termination in such time and in such manner as to afford AirTime and DEPOSITORY reasonable opportunity to act upon 
it 

MEMBER'S NAME(S) 

SIGNATURE OF AUTHORIZED 
REPRESENTATIVE OF MEMBER 

MEMBER•s TAX tO NUMBER 

DATE 

AirTime, LLC 
7777 Bonhomme Avenue #1800 

St. Louis, MO 63105 
(877) 862--8181 

Fax (314} ＸＶＲｾＲＳＱＴ＠

6 
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SCHEDULEC 
GEOGRAPHIC AREA 

' ' 

There will be no more than two Airtime 500 mempers per 500,000 in population. 

Your service area for the purpose of using the AirTime Resources is limned to the non-exclusive 
zip codes noted below or on the attached zip code selection form. If using the zip code selection 
form, please list zip codes in contiguous order up to a total of 250,000 in population but not to 
exceed a 40 mile radius of your office location. 

RevU9JiJ6 
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From: Charles Barnaby [mailto:rowlettdrifter@verizon.net] 
Sent: Thursday, February 28, 2008 2:38PM 
To: Robin Faust 
Subject: Ad 

Hello Robin, 

Please look over the attached ad and let me know what you think 

Thanks 
Charlie 

Consumer A/elf! 
Is Yoqr HQme, £omfcm System 

e.tingl ｙｯｾｾ［＠ Out uHoqse and Home? 
Government mandate for new technology leads to new 

Home Comfort System with a 99-Year Warranty!* ... 
This could be the last air conditioner you'll ever buy! 

Who would have thought you'd be throwing a retirement party for throughout the system and keeping the entire system running smoothly. In the 
yourself long before your next Home Comfort System quits? unlikely event that the compressor ever fails in this unit, you'll get a new 
Woll th>t'' ov>rtlvwh>t'' llkolv tn h>nnAA whon vnu h>v• R>m>hv ｾｯ＾ｴｩｮｮＮｬｬＮ＠ Air Condensing Unit for.· • FREE!* 

BARNABY-000003 
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install a new, energy-efficient Amana® Home Comfort System. Chances are it 
will even outlast you! 

The government recently mandated that air conditioning manufacturers make 
only high-effidency air conditioners. What it means to you is that this new, 
environmentally-friendly, advanced technology saves you hundreds of dollars 
in energy costs and may even last so long that it could be the last air 
conditioner you ever buy! 

Your old, obsolete air conditioner is costing you money! 

These new air mnditioners are mandated by law because Unde Sam has 
realized that older systems can cost homeowners hundreds of dollars per year 
in extra, unnecessary energy costs which causes excessive green house gases 
to be released into the atmosphere. So they have required that manufactur-
ers stop making the inefficient energy hog units and produce newer, 
more energy-efficient systems. 

This law may mean that your air conditioning system is obsolete. In fact, your 
old air unit may be so inefficient that you could possibly pay for replacing your 
old unit with a new energy effident Home Comfort System with the savings 
realized on your future utility bills. 

Many manufacturers have had trouble keeping up with the demand for these 
new air conditioning units. They also cost more to make and as their costs 
have increased, so have the prices and that's not likely to change anytime 
soon. The cost of new air conditioners has skyrocketed, in some instances, as 
much as 300%! 

What's your best option? 

Faced with this reality, Barnaby Heating & Afr has decided to make sure that 
our customers receive the absolute best value for their money. Please call us 
and schedule a Comfort Technidan to perform a FREE Comfort for life Air 
Conditioner Analysis, determining whether or not you could benefit now from 
making the next air conditioner you buy the last air conditioner you'll ever have 
to buy. 

This unique program includes a high-efficiency air conditioner with a 99-Year 
Warranty on the compressor. The compressor is as important to your air 
conditioning system as your heart is to your body, pumping vital fluids 

And on top of that rock solid guarantee, you will receive a FREETalking Thermo-
stat"'; The Talking Thermostat"' is a •smart" stat that automatically adjusts the 
temperature in your home whether you are there or not, minimizing your 
energy use, day and night, saving you money. Who doesn't want to maximize 
their energy savings with energy rates going through the roof? 

We've created the "Comfort for life" Program that guarantees you exactly 
that. .. comfort for life. 

The "Comfort for Life" Program offers you: 

1, The last air conditioner you'll ever need! Get a replacement high-effidency 
Home Comfort System with a 99-Year limited Warranty on the compressor. 

2. Rig Savings on energy bills! Get a FREETalking Thermostat"' when you 
have us replace your old, worn-out air conditioner with a new, high-efficiency 
unit (as described above). This new air conditioning technology obsoletes your 
old cooling system and drastically reduces energy bills, even more so when 
working with the Talking Thermostat"'. 

3. Special financing of as little as $13 perweek! As an exclusive company 
that offers the Royal Prlvifege ｐｲｯｧｲ｡ｭｾＮ＠ Barnaby Heating & Air has secured a 
special financing rate for its customers. This special financing plan might even 
cost less than what you're currently overpaying the utility company due to the 
inefficiencies of your old, outdated air conditioner! 

Make the next air conditioner you buy the last you'll ever have to buy! 
Call972.412.0150 today for a Comfort for life Air Conditioner Analysis! Remem-
ber, some manufacturers are having trouble keeping up with demand on these 
new, technologically-advanced, energy-efficient air conditioners. Get yours now! 

4620 Industrial St, SteC • Rowlett TX 75088 

BARNABY-000004 



From: Robin Faust [mailto:rfaust@yoursgi.com] 

Sent: Monday, March 03, 2008 8:26 AM

To: 'Charles Barnaby'

Subject: RE: Ad

Charlie
Peter was reviewing your ad and going to respond directly to you..........in my opinion it is
a great looking ad!.
 

robin
 

From: Charles Barnaby [mailto:rowlettdrifter@verizon.net] 

Sent: Thursday, February 28, 2008 2:38 PM

To: Robin Faust

Subject: Ad

Hello Robin,

Please look over the a5ached ad and let me know what you think

Thanks

Charlie

BARNABY - 001260
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